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THE QUARTER CENTURY IN AMERICAN JURIS- 
PRUDENCE.! 


The century preceding the foundation of this University, 
which is coeval with the first century of our independence, is 
notable for great legal reforms. They were impressively sum- 
marized by the Supreme Court of the United States a few years 
since in sustaining as valid under the Fourteenth Amendment a 
State statute regulating the hours of labor. Thus were enumer- 
ated the simplification of legal procedure by the elimination of 
the whole fabric of special pleading, the abolition of the exclu- 
sionary rules of evidence, the sweeping away of the ancient ten- 
ures of real estate, the abolition of imprisonment for debt and 
the emancipation of married women. 

The court truly said that these reforms had commenced even 
before the adoption of our Constitution. Indeed our independ- 
ence was declared at a notable period in the history of our juris- 
prudence. Blackstone’s Commentaries had then been recently 
published, and Lord Mansfield, the greatest of common law 
judges, who was justly called by one of his successors the father 
of the commercial law of England, had been for several years the 
Lord Chief Justice of the King’s Bench. Of Lord Mansfield, 
his biographer, Lord Campbell, says: ‘* He formed a very low, 
and I am afraid a very just, estimate of the laws of England 
which he was to administer. * * * His plan seemed to have 


1 An address, by Frederick N. Jud- versity, Boulder, Colorado, on the 
son, Esq., of St. Louis, before the occasion of the quarto-centennial 
Law Department of Colorado Uni-_ celebration. 
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been to avail himself as often as opportunity admitted of his 
ample. stores of knowledge acquired from his study of the Roman 
civil law and the juridical writers produced in modern times by 
France, Germany, Holland and Italy.’’ 

It was said by a distinguished jurist of this country in a recent 
address, that the common law at the time of the revolution, 
relating to land, private obligations and procedure, was but little 
advanced beyond semi-barbarism. F 


SIMPLIFICATION OF PROCEDURE. 


Prominent, if not foremost, among the legal reforms of the 
century which preceded the foundationeof this University, was 
the simplification of legal procedure. The archaic condition of 
the law of procedure is illustrated by the fact that trial by battle 
was not formally abolished in England until 1819, and itis only 
in comparatively recent times that the relation of procedure to 
substantive law has been clearly and definitely understood. The. 
great leader in this reform in England was Mr. Bentham, in the 
early part of the century, and it was not until many years after 
his death that the reforms which he advocated were accepted 
and adopted both in England and America. 

The code pleading, which was the outcome of this reform, 
was first adopted in New York in 1849, and nearly all the States 
have since followed in adopting in some form a radical simplifi- 
cation of common law pleading. This has not necessarily been 
effected by the adoption of what is called the code system of 
pleading, as in several States the procedure consists of the 
common law modified by statute or rules of court, and thus 
assimilated to modern English practice. Lawyers trained in the 
ancient common law pleading naturally look at these innovations 
with suspicion anddistrust. Butno State which has thus simplified 
its procedure has returned to the ancient common law pleading, 
and no State which has abolished any of its ancient exclusionary 
rules of evidence has restored them. We would be as much 
surprised now to hear of such a suggestion, as we would be to 
hear of the proposal to return to trial by ordeal or wager of 

‘battle. 
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During the quarter century which has passed, the quarter cen- 
tennial whereof you are now celebrating, this movement for the 
simplification of procedure has gone progressively forward. In- 
vestigations in historical jurisprudence have demonstrated that 
extreme technicality in procedure, such as we had until a com- 
paratively recent period in our own law, and such as we find in 
the Twelve Tables of the Roman Law, is the sign of an unde- 
veloped system of law, in which legal rights are subordinate to 
the procedure to enforce them, in which substance is secondary 
toform. Thus Sir Henry Maine says that technicality is a dis- 
ease, not of the old age, but of the infancy of legal systems, 
and he adds :— 

‘* It would not be untrue to assert that, in one stage of human 
affairs, rights and duties are rather the adjective of procedure, 
than procedure a mere appendage to rights and duties. There 
have been times when the real difficulty lay, not in conceiving 
what a man was entitled to, but in obtaining it, so that the 
method, violent or legal, by which the end was obtained, was of 
more consequence than the nature of the end itself. As a fact, it 
is only in the most recent times or in the most highly developed 
legal systems, that remedies have lost importance in compari- 
son with rights, and have ceased to affect them deeply and 
variously.’’ 

That profound legal scholar, the late Professor Thayer, whose 
collection of cases on the law of evidence I see you have included 
in your curriculum, says that the body of judicial business of 
public courts séven or eight centuries ago, lay in administering 
rules that a party should follow this established formula or that, 
and according as he bore the test he should be punished or go 
quit. Formalism in these early stages of society was a step, 
but one of the first steps, towards a rational system of deter- 
mining controversies. It was better than private war. Thus 
the determination by chance or by wager of battle, was an 
advance upon the primitive state, when men took the law into 
their own hands. 

The important fact, therefore, in this progressive develop- 
ment of our jurisprudence is the growing recognition that the 
demand for simplicity in procedure does not spring from igno- 
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rant revolutionists or radical iconoclasts, but is an expression of 
the need for a rational system of procedure. Forms were re- 
garded with superstitious reverence in the early stages of society, 
but we now recognize that the simpler the procedure, the better 
it serves its purpose. Time and experience have demonstrated 
the wisdom and necessity of these changes, and we can no 
more return to the old order of things than we can stop the 
course of time. This does not mean that accuracy and pre- 
cision of statement in judicial pleadings will be any less impor- 
tant than they are now. The clear and concise statement of 
the ultimate and constitutive facts in issue will always be essen- 
tial, but substance, and not form, will be of the first importance. 

Some of our most eminent jurists, including ex-Judge John F. 
Dillon, believe that the separation of what we call equity from law 
was originally accidental and unnecessary, that the development of 
‘an independent system of equitable rights and remedies is anom- 
alous and rests upon no principle, and that the tendency will be 
for equity to be merged in the law. . 

Distinct chancery courts have been abolished in England 
and in many of the States of this country. The distinction be- 
tween common law and equitable remedies remains, though both 
may be administered by the same tribunals in what we call civil 
actions. 


Tue Jury System. 


Closely allied with this simplification of procedure is the great 
change still going on in the professional as well as in the popular 
mind, concerning our historic jury system. Although for cen- 
turies unanimity has been required in trials by jury at common 
law, and the Supreme Court of the United States has held that a 
territory has no power to change the rule requiring such unanim- 
ity,1 it has been changed in many States. Thus a verdict may 
be rendered in civil actions in California, Idaho, Louisiana, 
Nevada, Washington and Missouri by three-fourths vote ; in civil 
actions in Montana and in crimes less than felonies, by two- 
thirds vote; and in all cases of misdemeanor in Idaho by five- 


1 American Pub. Co. v. Fisher, 166 U. S. 464. 
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sixths vote. It is not probable that public opinion will ever 
consent to any material change in the jury system in criminal 
cases. As to civil cases, however, there is a distant trend in 
favor of material change, at least as to the unanimity rule, and as. 
to the elevation of the standard of intelligence of the jury. 

On the other hand, eminent jurists have given their testimony 
in favor of the jury for determining issues of fact when properly 
directed and advised by the court. Thus the late Justice Miller 

s: ‘*I must say that in my experience in the conference room 
of the Supreme Court of the United States, which consists of 
nine judges, I have been surprised to find how readily those 
judges come to an agreement upon questions of law, and how 
often they disagree in regard to questions of fact, which appar- 
ently are as clear as the law. I have noticed this so often and 
so much that I am willing to give the benefit of my observation 
on this subject to the public, that judges are not pre-eminently 
fitted over other men of good judgment in-business affairs to 
decide mere questions of disputed fact.’’!1 Notwithstanding 
this, however, we cannot overlook the fact that there is a grow- 
ing tendency to dispense with juries except in cases where 
unliquidated damages are sued for, or where one of the parties 
desires to appeal to class prejudice. It has been said that faith 
in the trial by jury has declined to such an extent that it has 
come, in many cases, to be a maxim of professional action, that 
good cases are for the court, bad or doubtful cases for the jury. 

In England and in some of the States of this country, a party 
must ask in advance for a jury in civil cases, and, in some, 
special juries of presumed higher order of intelligence may be 
called by either party on payment of the necessary costs. 

In my own State the three-fourths rule for verdicts in civil 
cases was adopted by constitutional amendment two years since, 
and popular as well as professional opinion, I think, approves 
the change as preventing mistrials, and conducing to a speedier 
determination of litigation. Such a change would not have been 
possible twenty-five years ago, and it is illustrative of the distinct 
trend in public opinion in favor of speedier determination of 


1 21 Am. Law. Rev., pp. 861, 363. 
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litigation, even at the sacrifice of cherished historic features 
of our jury system. Furthermore, in considering the future 
of the jury, we must not overlook the political effect upon 
the stability of our institutions resulting from the participa- 
tion of juries in the administration of justice. This feature of 
the jury system has attracted the attention of foreign observers, 
and it was notably commented on by De Tocqueville, who men- 
tioned it as one of the great conservative forces in our political 
organization. 


CRIMINAL PROCEDURE. 


There is a distinct popular demand, which has not yet found 
full expression in legislation, for a speedier procedure in criminal 
cases. Lynching is very largely the expression of popular dis- 
content with the existing delays in criminal procedure. The 


number of accused parties who are killed by mobs in the United 
‘States is said to be greater than that of the criminals who are 
executed by law. There is a strong contrast in this respect, 
that is, in the promptness and certainty of criminal procedure, 


not only between the courts of this country and those of conti- 
nental Europe, but also between our courts and those of En- 
gland, though the latter, like our own, administer the principles 
of the common law.! 

One cause of delay in this country is of course the allowance 
of appeals in criminal cases. I was informed by English barris- 
ters, however, that there was a strong feeling in favor of allow- 
ing such appeals in England. It is very doubtful whether our 
people would be prepared for so doubtful a remedy as the aboli- 
tion of appeals in criminal cases, though it has been advocated 
by as eminent authority as Justice Brewer. 

Another cause of delay in our American procedure was im- 
pressed upon me in observing trials in England, and that was 


1] saw this difference between 


insanity and an examination of a large 
American and English procedure for- 


number of witnesses. The execution 


cibly illustrated in a trial in England, 
where the prisoner was convicted of 
murder and sentenced after a trial 
lasting one day, involving an issue of 


was within two weeks of the trial and 
within some two months of the com- 
mission of the offense. 
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the comparative absence in the Ynglish practice of discus- 
sions of evidence. Thus during the criminal trial referred to, 
there were not more than two or three questions of evidence 
raised about the testimony, and these were promptly 
decided without discussion. Members of the English bar 
informed me, and their statements were borne out by my 
own observation in attending other trials, both civil and criminal, 
that questions of evidence are not often raised by objections to 
testimony and are very seldom discussed, and that it is very un- 
common in civil cases to carry any questions of evidence to the 
appellate courts. One reason of this, as I was informed, is that 
the English judges look with disfavor upon such discussions, and 
as the influence of the bench is very great, far greater than with 
us, a very serious cause of delay is removed. 


Tue Law or EvIpENCcE. 


Closely associated with the simplification of procedure is the 
reform of our law of evidence. Its exclusionary rules, with 


their modifications, which have been largely repealed, were the 
historic outgrowth of the jury system, that is, of leaving to a 
body of untried, ignorant men, the determinations of questions 
of fact. Thus-in cases tried before the court without a jury, as 
has been often observed, far less attention is paid to questions 
and rules of evidence. English lawyers who have attended 
American courts, have expressed themselves surprised at the 
great amount of time consumed in discussing questions of evi- 
dence in the American courts. As Professor Thayer has pointed 
out, our so-called law of evidence includes many rules of sub- 
stantive law, and the tendency is inevitable towards its further 
simplification, and toward the enlargement of the discretion of 
the court to admit whatever is logically probative of the matter 
in issue, and to exclude only that which is not logically probative 
or is excluded on clear grounds of public policy or positive law. 


PREROGATIVE WRITS AND PREVENTIVE RELIEF. 


Another distinct change in our procedure noticeable in the last 
quarter of a century is the growing demand, necessitated by 
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new business conditions, for immediate relief through the use of 
prerogative writs, as mandamus, prohibition and certiorari, 
wherein the highest courts are frequently called upon to exercise 
original instead of appellate jurisdiction, and are thus delayed in 
disposing of their appellate business. It is also marked in the 
increasing demand for preventive relief through injunctions, 
though in this particular the advance in our jurisprudence is 
checked by the conservatism of our judiciary, who frequently 
cannot divest themselves of the ancient common law prejudice 
against this form of equitable interposition. This ancient preju- 
dice has found expression in the United States statutes. Yet 
notwithstanding this, in the notable case of the Income Tax, the 
Supreme Court of the United States was compelled to brush 
aside the statute under the plea that the injunction was against 
the payment and not the collection of a tax. It was found that 
uncertainty and delay were so disastrous to the public as well as 
private interests that the court deemed itself justified in taking 
jurisdiction and deciding the case upon its merits. Preventive 
remedies are, under the changed conditions of our times, often- 
times the only effective remedies, even for injuries that may tech- 
nically, though not actually, be compensated in damages. 


Tue AMENDMENT. 


A very important development in American jurisprudence in 
the last quarter of a century, growing out of the dual charac- 
ter of our government, has been the enforcement by the Supreme 
Court of the United States of its enlarged jurisdiction under the 
Fourteenth Amendment, which prohibits any State from depriv- 
ing any person of life, liberty or property without due process 
of law, or from denying to any person within its jurisdiction the 
equal protection of the laws. Though this amendment was 
adopted in aid of reconstruction after the Civil War, and pro- 
claimed in 1868, its vast importance was not recognized until it 
was invoked in the courts some years later. Although the 
Supreme Court was at first disposed to construe this amendment 
as available only for the protection of the colored race, it was 
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soon recognized that it placed the great fundamental rights of 
all persons whether individual or corporate, under Federal pro- 
tection against invasion by State authority. This amendment 
creates no new rights, except in the declaration of national citi- 
zenship, and the Supreme Court has been conservative in its con- 
struction and has declared that it does not deprive the States of 
their power, subject to the Federal Constitution, to regulate their 
domestic concerns. But the court has also repeatedly asserted 
that it prohibits any discriminations by State authority which are 
of an unusual character and unknown to the practice of our gov- 
ernment. It has been called the New Charter of American Lib- 
erty. Inthe languageof the late Justice Field: ‘+ It is the shield 
which the arm of our blessed government holds at all times over 
everyone, man, woman, and child, in all its broad domain, 
wherever they may go and in whatever relations they may be 
placed. No State—such isthe sovereign command of the whole 
people of the United States —no State shall touch the life, the 
liberty, or the property of any person, however humble his lot or 
exalted his station, without due process of law; and no State, even 
with due process of law, shall deny to any person within its 
jurisdiction the equal protection of the laws.’’ 

A change, however, has been made in the Federal procedure, 
which was demanded by the pressure of business and for the 
relief of the Supreme Court, and that is the establishment of 
United States Courts of Appeals, with final jurisdiction in a 
large class of cases, in fact for nearly all the cases of general 
jurisprudence. involving other than constitutional questions. 
One result of this change is to be deprecated, and that is the 
loss, in great part, of the unifying influence of the Supreme 
Court upon the jurisprudence of the country. The decisions of 
that great tribunal upon questions in the different branches of 
commercial law, such as insurance and common carriers, has had 
a great influence upon the jurisprudence of the country, and it 
is to be hoped that through the exercise of the jurisdiction of 
the court in the issuance of writs of certiorari to the Circuit 
Courts of Appeal that unifying influence will not be wholly lost. 


37 AMERICAN LAW REVIEW. 


CuLMINATION oF CasE Law. 


Thus far we have considered the development of the law of 
procedure, that is, of the means whereby rights are enforced. 
The quarter century has also been an eventful period in the 
department of the substantive law, though the development 
which we are now to consider relates rather to the written 
expression of the law than to the law itself. The law has of 
course expanded in its development and adaptation to the ever 
varying wants of our complex society and busy industrial civili- 
zation. This very expansion, while it has enriched our jurispru- 
dence, has brought with it the culmination of the case system 
and the doctrine of judicial precedent, which for centuries has 
been the distinguishing characteristic of our law. 

The fifteen treatises and as many volumes of reports in Lord 
Coke’s time three centuries ago, have grown to many thou- 
sands. Judge Dillon, in 1891, estimated the number of reports 
in England and America at eight thousand. They have since in- | 
creased at the rate of three to four hundred volumes per ‘annum, 
so that our written law is now found in over twelve thousand 
volumes. Ina recent volume of the New York Reports, the 
number of cases cited by counsel was over five thousand. The 
publishers of the American and English Encyclopedia of Law 
announced that with their first twenty volumes, being a digest 
of only a portion of the law, there were 791,964 citations con- 
tained in 22,238 pages. The annnal digest of American cases 
and only the leading English and Canadian cases, require two 
enormous volumes of over forty-five hundred closely printed 
double-column pages: The digest for the six months ending in 
March, 1902, included over twenty-eight thousand digested 
points from one hundred and fifty-eight volumes of decisions 
and from the ‘‘ Reporters’’ giving opinions in advance of the 
regular reports, this enormous volume representing only the six 
months’ increment. Where is this multiplication to end, and 
what is the remedy? 

It has become a serious question with the profession who main- 
tain private libraries, where they shall find office room for the 
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accumulation of case law. We have now not only the official 
editions but advance reports in the various ‘‘ Reporters.’’ We 
have reports not only of the highest courts of the State, but 
reports of the intermediate courts established in a number 
of States, and of four grades of Federal courts. The original 
law dictionaries of one or two volumes have swollen into great 
encyclopedias. One edition of twenty-nine great volumes is 
hardly completed when a second edition is issued, representing 
only the substantive law, while another encyclopedia of twenty- 
three volumes of Pleading and Practice is issued, as well as still 
another of Forms and Procedure, these new editions being necessi- 
tated by the vast accumulation of case law in the few years since 
the first edition was published. Now, we have a competing en- 
cyclopedia, and our mail is flooded with circulars from these com- 
petitors, each criticising the completeness of the other. 

This vast accumulation of case law has had an influence, if not 
upon the quality, certainly upon the length, of judicial opinions. 
Other causes should not be overlooked, such as short judicial 
terms in many States, the crowded dockets, the lack of time for 
condensation, and, perhaps not the least of these influences, 
the increasing use of stenography, as it is a matter of famil- 
iar knowledge that dictation does not tend to conden- 
sation. It is interesting to contrast the opinions of Chief 
Justice Marshall, many of them having no citations, much 
less quotations, or the opinions of Lord Mansfield in 
those great leading cases which mark the period of great 
development in the English law, with the modern opinions 
of our appellate courts. The practice seems to be growing of 
filling opinions with quotations from former cases, with refer- 
ences not only to reports, but to treatises and cyclopedias and 
even digests. Sir Henry Maine ascribes the extraordinary 
length of our forensic arguments and legal decisions directly to 
our theory of judicial precedent, and to our lack of an 
accurate legal terminology. He says: *‘* Hence the extraordi- 
nary length of our forensic arguments and legal decisions. 
Hence that frightful accumulation of case law which conveys to 
English jurisprudence a menace of revolution far more serious 
than any popular murmurs, and which, if it does nothing else, 
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is giving to mere tenacity of memory a disgraceful advantage 
over all the finer qualities of the legal intellect.’’ 


Tue Doctrine OF JUDICIAL PRECEDENT. 


We all know the case lawyer, who knows cases and has a cer- 
tain facility in finding them, but knows little else. Under this 
system the labor of the lawyer, says Mr. Maine, is to extract 
from the precedents a formula which, while covering them, will 
also cover the state of facts to be adjudicated upon, and the task 
of rival advocates is from the same precedents or authors to 
elicit different formulas of equal apparent applicability. Tenny- 
son has characterized the system as: — 


** The lawless science of the law, 
The codeless myriad of precedent, 
That wilderness of single instances.” 


The last quarter of a century has been marked by the earnest - 
discussion by our thoughtful jurists of this accumulation of case 
law and by the growing ccnviction among them that the doc- 
trine of judicial precedent, that is, the authority of adjudged 
cases, will be profoundly affected. 

Time will not permit any detailed discussion of this doctrine, 
its historic development and its qualifications, or of the theories 
of philosophers and jurists as to the basis upon which it rests. 
‘¢The life and soul of English law have ever been precedent.’’ 
It is needless to discuss whether the judges make law, as 
Bentham and Austin said, or only declare it, as was the view of 
Blackstone and Hammond. We are forced now to deal with a 
condition, and not a theory. How can we use adjudged cases 
in this enormously increasing volume, so that the law may still 
be enriched and developed by new applications, and yet its 
principles be expressed in a form consistent with the essentials 
of certainty, convenience and accessibility? One result will be, 
as thoughtful jurists have observed, that the importance of the 
case lawyer will be diminished, as the labor of examining the 
multiplied reports becomes more and more onerous, and of 
necessity resort must be had to established principles. There is 


ba 
“ld 4 
i 
q 


XUM 


THE QUARTER CENTURY IN AMERICAN JURISPRUDENCE. 493 


a growing tendency in our courts to overrule their own decisions, 
when change in the membership of the court or reconsideration 
satisfies them that the earlier rule was erroneously declared or 
has become unsuited to changed conditions. We have notable 
illustrations in the decisions of the Supreme Court of the United 
States in great constitutional questions, as in admiralty jurisdic- 
tion, the legal tender cases, the regulation of interstate com- 
merce and the income tax cases. So frequently have such cases 
occurred in the State courts, that the rule of constitutional law 
has been declared by the Supreme Court of the United States, 
that contract rights can be impaired by a change in judicial 
decisions, and that such! decisions, reversing former construc- 
tions of State stututes whereunder contract rights have been 
acquired, can only be applied prospectively. 

Judge Baldwin, of the Supreme Court of Connecticut, an 
eminent jurist, says in a recent address: ‘* We have given, I 
cannot but think, an undue prominence to judicial precedents 
as a natural source or enunciation of the law. The multiplica- 
tion of distinct sovereignties in the same land each fully offi- 
cered and each publishing in official form the opinions of its 
courts of last resort, bewilder the American lawyer in his search 
for authority. The guiding principles of our law are few and 
plain. Their application to the matter we may have in hand, 
it is the business of our profession to make, and if we spent 
more time in doing it ourselves and less in endeavoring to find 
how other men have done it in other cases we should, I believe, 
be better prepared to inform the court and serve our clients.’’ 

It is said in a recent number of the American Law Review 
that the editor had heard several New York lawyers of distinc- 
tion make the complaint that the Court of Appeals of that State 
shows more and more an inclination to disregard hard and fast 
rules of law and judicial precedents, and decide cases according 
to what appears to them the justice of the case as between 
suitor and suitor; and we are sure, the editor says, that this 
complaint is going the rounds of the New York bar. He adds 
that the president of the Washington State Bar Association re- 
cently arraigned the Supreme Court of the United States on the 
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same ground; ‘* and no higher tribute,’’ the editor says, ‘* was 
ever paid to a court of justice.’’ 

Different remedies have been suggested, such as legislative 
restriction upon the publication of reports, the non-publication 
of dissenting opinions, or the dpinions of other than courts 
of last resort. But after thorough discussion it was resolved by 
the American Bar Association that such remedies were imprac- 
ticable. The association, however, declared in favor of the writ- 
ing of short opinions, especially in cases turning on facts and 
those not useful as precedents, and doubted the utility in the 
present state of the law of using decisions of inferior or inter- 
mediate courts as precedents. 

The doctrine of judicial precedént is only applied by our 
courts in a qualified degree to decisions of courts of other States. 
We call them only persuasive authority. So far as the decisions 
of the same State have become rules of property, the rule of 
stare decisis rests upon obvious considerations of public con- 
venience and private security. It is also clear that the decisions . 
of inferior tribunals must be controlled by the law as declared 
by the highest courts of the same State. Under the civil law 
on the continent of Europe, superior tribunals are required to 
put their judgments in writing, and their reasons and grounds 
therefor, so that the decisions are part of the jurisprudence, but 
they do not have the element of authority that they have had in 
our judicial system. ; 


TENDENCY TO CODIFICATION. 


But if the authority of adjudged cases is done away with or 
lessened, it may well be asked wherein our law is to have the 
certainty which is essential, and how can lawyers advise their 
clients as to their rights? If every judge is to do that which is 
right in his own eyes and decide the law, as an eastern Caliph 
sitting at the city’s gates, bound by no authority, our last estate 
would be worse than the first. 

It is claimed by some that the only remedy for this uncer- 
tainty in the law is the reduction of the law to a definite statut- 
ory form, that is in codification. This does not mean that the 
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whole body of the law ought to be at once reduced to a statutory 
form, or that judicial construction or development of the law by 
application to new complications of fact can ever be done away 
with. Codification in this sense is not a reduction of the un- 
written to written law, as in the Twelve Tables of Rome and the 
early stages of judicial systems generally, where customary law 
was reduced to writing. It is declaring the written law ina 
more definite, certain and accessible form. 

We have what has been termed a éacit codification going on, 
where the principles decided in adjudged cases are so collated, 
that rules are formulated from them which become acknowledged 
and adopted as a statement of the written law. In this sense the 
results of codification are in a measure effected by our great text- 
writers, whose works are quoted as authority by the courts. 
This method of codification, however, is not adequate in this 
vast accumulation of case law which is now overwhelming us. 

There is also a statutory codification pro tanto going on, not 
only in the different States of this country, but also in England 
and her self-governing colonies. Every legislative act, which 
declares the law upon a specific subject, thus declaring a rule of 
action binding in future cases upon that subject, is in so far codi- 
fication. It differs from a decision of the court declaring the 
rule for such a case, as there the court declares not only what is 
the law for that case and future cases, but also what has been 
the law for past cases. You have illustrations of this partial 
codification in your own statutes. You with some twenty other 
States have followed the recommendation of the American Bar 
Association and codified the law of negotiable instruments. 
Many States have followed a similar recommendation in adopting 
a uniform form of acknowledgments. A statute similar to our 
statute of negotiable instruments has been adopted by England 
and all of her self-governing colonies. The codification of the law 
of sales, known as the Sales of Goods Act, was enacted in En- 
gland in 1893 and has since been extended to Scotland and adopted 
by Australia and other colonies. In Colorado you have adopted 
the common law of England by statutory enactment, as did Mis- 
souri in 1816. This was, however, the adoption of that system 
of jurisprudence to take the place of the civil law, which pre- 
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vailed in the territory included in the Louisiana purchase when 
acquired by the United States. 

It is not necessary on this occasion to enter upon the discus- 
sion of the practicability or advisability of an attempt to reduce 
all the law of any State to a codified form. It is perhaps better 
suited to the character of our people, to the gradual develop- 
ment of our jurisprudence, that this process should go on, and 
as it is now proceeding in your State and in mine, by the grad- 
ual enactment into statutes of those principles of the law which 
are definitely established and are thus capable of being reduced 
to statutory form. Thus Mr. Rose, the late president of the 
American Bar Association, in an address before the National 
Conference of the State boards of commissioners for promoting 
uniformity of legislation in the United States, says: ‘* Whatever 
difficulties there may be in the way of codification, and there are 
many, I think you must always recognize that this is a goal 
towards which we are inevitably tending. There seems to be no 
other refuge from the riotous and pandemonium confusion of . 
cases.’’ That this tendency exists is unmistakable. Thus our 
penal law is codified in all the States. Several States have adopted 
civil codes, wherein the law of personal relations, real estate, 
personal property and equity have been codified, as well as the 
law of actions and defenses. Louisiana has had such a code, 
framed by Mr. Livingston, for over sixty years. Georgia has a 
civil code, and codes more or less complete have been adopted 
and are in force in North and South Dakota. The codes of the 
two latter States are really based upon the territorial code made 
by Dakota before it was divided and admitted into the United 
States. It was framed by David Dudley Field and his associates 
in New York, and for the adoption of it in his own State that 
eminent jurist struggled in vain. It is declared in the code 
of North Dakota,! ** The rule of the common law that 
statutes in derogation thereof are to be strictly construed 
has no application to this code. This code establishes the law 


of this State respecting the subjects to which it relates, and its 


‘provisions and all the proceedings under it are to be impartially 


1 Section 5147. 
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construed with the view to effect its objects and to promote 
justice.”’ 

We cannot but be impressed with the fact that no State, which 
has adopted a code, has repealed it, and gone back to the system of 
finding the law in the vast and undigested mass of adjudged 
cases. As far as we can judge from the expressions reported in 
the proceedings of the American Bar Association, the lawyers 
who practice under the codes testify in their favor.1 On the 
other hand, it appears from the reports of the States which have 
adopted codes that their judges study precedents, refer to and 
apply them, in a manner not materially different from the 
courts in other States. It would seem, therefore, that the 
doctrine of precedent is too deeply rooted in our judicial system 
to be removed by the mere adoption of a code. 

Whatever the objections to codification, however, the demand 
for certainty in the law will be irresistible. But even conceding 
that the tendency is for the reduction of the law to a statutory 
form, we here face a practical difficulty. The task of reducing 
the law to a statutory form requires the highest order of legal 
learning and skill. The codification of the Roman law under 
Justinian was made by Tribonian, the most learned jurist of the 
empire, and therefore Gibbon could say: ‘* The vain titles of 
the victories of Justinian have crumbled into dust, but the name 
of the legislator is inscribed on a fair and everlasting monu- 
ment.”’ 

So in the great French and German codes of modern times, 
Napoleon and the German Emperor called to this work the most 
eminent jurists in their dominions. How different the problem 
in self-governing communities, which inherit the Anglo-Saxon 
freedom with the common law! We have no emperors to 
bring jurists of ability to this task. Our statutes are enacted 
haphazard, and the growing distrust of our legislatures leads 
many to prefer judge-made law, however imperfect and uncer- 
tain, to statute law. The uncertainty and imperfection of the 
latter under our system are illustrated in the great volume of 


1 See Reports of American Bar Association of 1885, pp. 70 and 81, and of 
1886, p. 47. 
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our constitutional law compiled from decisions declaring legisla- 
tive acts void for violation of the constitution, State or Federal. 
This popular as well as professional distrust of legislatures is a 
grave complication in any effort to make certain the law through 
statutory enactment. 

The later constitutions of our States contain elaborate and 
detailed restrictions upon the legislative power, some of them 
assuming almost the dimensions of a code of statutory law, in 
the attempt to protect the people against their own representa- 
tives. From this same popular distrust of our representatives 
grows the demand for the initiative and referendum; vain at- 
tempts however to remedy the failings of popular government by 
abandoning the principle of representation which makes such 
government possible. 


Tue Stupy or CompPaARATIVE JURISPRUDENCE. 


The difficulty which this situation presents in even the gradual, 
codification of the law is indeed a grave one. But it must be 
met and surmounted, as all the other evils in our body politic and 
civilization are met and surmounted, by the power of enlightened 
public opinion. The duty of our profession and the usefulness 
of our schools of law and bar associations, lie in directing and 
educating that public opinion. 

This crisis in the development of our jurisprudence, involved in 
putting to the test the doctrine of precedent, which has been its 
characteristic for centuries, and the apparent tendency toward a 
reduction to a statutory form bring to mind the history of that 
other great system of jurisprudence, the Roman or civil law, 
which to-day governs not only the Latin and the Scandinavian 
and Slavonic races but all of the Germanic race except those of 
Anglo-Saxon descent, and with our common law practically 
includes the civilized world. That system in its development 
from the law of the Twelve Tables to the Justinian Code, cover- 
ing a period of a thousand years, presents features very analogous 
to the development of our own jurisprudence. The praetors 
relieved by their successive edicts the harshness and rigidity of 
the law of the Twelve Tables, as our chancellors by their decrees 
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relieved the harshness and rigidity of the common law, although 
the doctrine of judicial precedent based on adjudged cases was 
not developed in the civil law as in our own. The doctrine of 
the jus gentium or the law common to all nations, which was 
developed by the Roman jurists as distinct from the jus civile or 
local law of Rome, was really based on the study of what we 
would call comparative jurisprudence — the recognition of those 
fundamental principles of justice which are common to mankind 
in all systems of law. The Roman law is the great connecting 
link between ancient and modern jurisprudence. It is the 
basis of the modern French and German codes and of the juris- 
prudence of all the modern States except the United States and 
England and her self-governing colonies. Even in Scotland we 
find a modified form of the civil law, and in the French provinces 
in Canada there is administered in the French language the French 
customary law of the last century, under the pledge of England 
given at the time of the conquest more than a century ago, that 
the people would be protected in their language, religion and 
law. 

Recent archeological investigations have opened to us the 
jurisprudence of remote ages. We have found in the valleys of 
the Tigris and the Euphrates, tablets, which have been preserved 
for thousands of years, and which unfold to us the systems of 
law governing the relations of parent and child, and husband 
and wife, and the buying and selling of land, practiced in those 
prehistoric times. 

The world has grown distinctly smaller in the last quarter of a 
century. Steam and electricity have annihilated time and space. 
The dominant races of the world have assumed the protection 
of the inferior and less developed peoples. The two great sys- 
tems of law are thus brought into closer relations. We have in 
the Philippines a vast population which for centuries had been 
governed by the Spanish law, based upon the civil law. This 
will undoubtedly continue in force in those islands, administered 
by our courts, just as the French law has been administered 
by the English in Canada. With our increasing commercial 
relations, we are coming more and more in contact with the 
civil law in Mexico, in Central America and in South America. 
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Thus we are brought practically to realize the great principles of 
comparative jurisprudence, the laws common to all men, as the 
Romans becoming conquerors of the world came to recognize 
the jus gentium in place of the jus civile. 

Mr. James Bryce, the thoughtful student of our own insti- 
tutions, in his recent Studies in History and Jurisprudence,! 
says: ‘‘ The world is, or will shortly be, practically divided 
between two sets of legal conceptions of rules, and two only. 
The elder had its birth in a small Italian city, and although it 
has undergone various changes and now appears in various farms, 
it retains its distinctive character, and all these forms still show 
the underlying unity. The younger has sprung from the union 
of the rude customs of a group of Low German tribes with rules 
worked out by the subtle, acute and eminently disputatious cus- 
toms of the Gallicized Norsemen who came to England in the 
eleventh century. It has been much affected by the elder 
system, yet it has retained its distinctive features and spirit, 
a spirit specially contrasted with that of the imperial law in. 
everything that pertains to the rights of the individual and the 
means of asserting them. And it has communicated something 
of this spirit to the more advanced forms of the Roman law in 
constitutional countries.”’ 

The progress of the world, he concludes, is towards uniform- 
ity in law and towards a more efficient uniformity than is dis- 
‘coverable either in religious beliefs or in political institutions. 

The suggestion of Mr. Bryce as to the contrast between the 
common law and the imperial law in whatever pertains to the 
rights of the individual and the means of asserting them, is pro- 
foundly significant. The common law throughout its history, 
from the Year Books down, breathes the spirit of individual lib- 
erty. Under the common lawof America and England there 
are no official courts for the trial of official cases. ‘+ No man,”’ 
said Justice Miller, «‘in this country is so high that he is above 
the law. No officer of the law may set that law at defiance with 
impunity.’’ The same law applies to all persons and is admin- 
istered for and against all persons in the courts of law. 


1 Page 122. 
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We may be impatient that reforms move so slowly. We have 
no emperors to summon great jurists to frame our civil codes. 
Our system of jurisprudence, like our form of government, has 
been developed through the slow progress of centuries. In the 
happy phrase of Mr. Lowell, the framers of our government 
were not seduced by the fallacy that a new system of government 
can be ordered like a new suit of clothes, and it is only on the 
roaring loom of time that the stuff is woven for such a vesture 
of thought and experience. This is equally true of a code of 
law. It cannot be framed to order for an Anglo-Saxon people. 
Law can only be effective when it represents the customs and 
usages of society, and any reduction of our customary and judi- 
cially declared law to a statutory form must be consistent with 
this fundamental principle. We may say of our country, as 
Tennyson said of the mother country, whence we derived our 
law and our spirit of liberty, that it is a land, — 


‘Where freedom broadens slowly down, 
From precedent to precedent.”’ 


This review of the quarter century would be incomplete with- 
out mention of the great progress in international arbitration, in 
the substitution of rational discussion and arbitration for the 
settlement of international difficulties. It was a notable event 
in history, when a few years since the greatest despot in the 
world made a public appeal to the nations for disarmament. 
Private warfare has been abolished in the progress of civilization, 
and may we not hope that the poet’s dream may yet be realized 
for a ‘* parliament of man and federation of the world,’’ and 
that sound and well-defined rules of international law and peace- 
ful arbitration will abolish war, as private warfare has been 
abolished by the peaceful arbitration of the courts? 

There is another form of warfare for which our system of 
jurisprudence provides no efficient preventive and that is the 
strife of class against class, in great industrial controversies, 
which are not only destructive of business security, but at times 
threaten the very foundations of social order. 

These are the great questions of the future. In the determi- 
nation of these great problems which confront the future of so- 
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ciety, such institutions as your own must realize their greatest 
usefulness. We must study the science of jurisprudence. Your 
broad curriculum and your extended course are hopeful signs. 
Our profession touches human life on every side, as we deal with 
men in every relation of life. The dreamers who have pictured 
Utopian and ideal places of existence have found no place for 
the lawyer, but in the busy practical world he is indispensable 
as the minister of justice in an industrial civilization. We study 
the lofty ideals of justice in order that we may apply them to the 
busy lives of men amid the practical affairs of life. 

The intense commercialism of our time may tempt the lawyer 
to forget the noble ideals of his profession. It is true that his 
position has changed and that the ‘demands upon the profession 
have changed, as society changes and new business conditions 
are developed. The principles of the law may become settled 
more and more, yet the ever-increasing complexity of human life 
and the new complications of facts developed, must ever require, 
as time goes on, new applications to these new conditions of the. 
fundamental principles of justice between man and man. 

It is the glory of our profession that, despite the traditional 
conservatism, which tends to make men cling with veneration to 
what is old and established in human institutions, from its own 
ranks have come the leaders in the great reforms which have 
simplified judicial procedure, redeemed our law from the re- 
proach of formalism and released it from the shackles of feudal- 
ism and barbarism. 

May those trained in this institution, so nobly founded in this 
Centennial State of the Union, ever be inspired by these lofty 
ideals; may they be the worthy successors of these great leaders 
in harmonizing our law with an advancing and progressive civili- 
zation. 
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THREE CONSTITUTIONAL QUESTIONS DECIDED BY 
THE FEDERAL SUPREME COURT DURING THE 
LAST FOUR MONTHS.! 


Three cases of extraordinary interest, and of far-reaching 
consequences, have been decided at the present term of the Fed- 
eral Supreme Court, and within four months past. 

The court has unfolded a vast power wrapt up in the com- 
merce clause of the Constitution. 

It has made a clear path for the Southern doctrine of a white 
man’s government. 

In has declared that the fundamental rights of life and liberty 
depend on the will of Congress in some parts of our jurisdiction, 
and not on the guarantees of the Constitution. 

Instead of threshing over the old questions concerning the 
future of the profession, the relief of the Supreme Court and 
the like, I have selected these cases for a few observations. 

The Federal Supreme Court, during a large part of its his- 
tory, now a long one, has been engaged in the difficult and un- 
precedented task of making a written constitution workable; 
and, as a result, they have frequently found it necessary to con- 
sider that instrument as statesmen, and not as lawyers, and to 
decide questions according to views of policy, rather than of 
literal interpretation. If time permitted, it would be an inquiry 
of great interest to take up some instances of this suggestion, 
but in order to brevity, I must proceed at once to the three cases 
I have referred to. 

First, Champion v. Ames. On the 23d of last February, the 
question of the constitutionality of an act of Congress for the 
suppression of lottery traflic through national and interstate 
commerce and the postal service, subject to the jurisdictiun and 
laws of the United States, came up. Two points were involved : — 


1 A paper read by ALFRED RussELL, Bar Association, at Detroit, on June 
cf Detroit, before the Michigau State 19, 1903. : 
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First. Is the transmission of lottery tickets commerce? 

Second. Does the power to regulate include the power to 
prohibit? 

A Mr. Champion had been indicted in the Federal court in 
Texas for conspiring with other persons to cause to be carried 
from Texas to California, certain certificates, or tickets, which 
by lot and chance might draw a prize at the monthly drawing of 
the Pan-American Lottery Co., and it was alleged that, in order to 
effect the object of the conspiracy, namely, the transportation 
of those tickets, they had deposited them with an express com- 
pany, incorporated to carry freight and packages from one State 
to another. 

Mr. Champion was arrested in Chicago, to compel his appear- 
ance in the Texas court, to answer the indictment, and he there- 
upon took out a writ of habeas corpus, upon the theory that the 
act of Congress, under which it was proposed to try him, was 
void under the United States Constitution. 

Mr. Champion insisted that the carrying of lottery tickets . 
from one State to another by an ordinary express company, does 
not constitute, and cannot by any act of Congress be legally 
made to constitute commerce among the States; and that Con- 
gress has therefore no power to make it an offense to cause such 
tickets to be carried from one State to another. 

Upon the contrary, the government insisted that express com- 
panies, when engaged for hire in the business of transportation 
from one State to another, are instruments of commerce among 
the States; that the carrying of lottery tickets from one State 
to another, is commerce, which Congress may regulate; and 
that, as a means to execute the power to regulate commerce be- 
tween the States, Congress may make it an offense against the 
United States to cause lottery tickets to be carried from one 
State to another. 

The court remarked, speaking by that eminent lawyer and 
judge, who is assigned to this judicial circuit, Mr. Justice Har- 
lan, that the questions presented by these opposing contentions 
are of great moment, and that they would first consider what is 
the import of the word ‘‘ commerce,’’ as used in the Constitu- 
tion, and proceed to take up the cases in the history of the court 
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upon that subject, beginning with our old friend, Gibbons v. 
Ogden, and coming down to Hanley v. Kansas Southern Ry., in 
187 U.S. Reports. 

From this review of the prior adjudications, it was shown that 
the word ‘*commerce’’ is not limited.to buying and selling, or to 
the interchange of commodities, but comprehends navigation and 
all intercourse. That the power to prescribe the rules by which 
commerce 1s to be governed, vested in Congress, is complete 
in itself, and acknowledges no limitations except those in the 
Constitution. That the original States established the Constitu- 
tion principally from one motive, a deep and general conviction 
that commerce ought to be regulated by Congress. It was also 
shown that bills of lading for gold and silver had been held to 
be articles of commerce; that rules for the admission of passen- 
gers into our ports had been upheld as regulations of commerce ; 
that the transmission of intelligence by wire is intercourse, and 
consequently commerce, subject to Congressional regulation ; 
that tolls upon the transit of persons over bridges between 
States, are subject to regulation by Congress; and the conclus- 
ion was, on that part of the subject, that because lottery tickets 
are subjects of traffic, they are subjects of commerce; and regu- 
lation of the carriage of such tickets between States is, conse- 
quently, aregulation of commerce. The ground of the dissenting 
opinion of the Chief Justice is that the carrying of lottery tickets 
intended for sale or purchase, is not commerce, because a lottery 
ticket is not an article of commerce, and cannot become so be- 
cause placed in a covering and transported by an express com- 
pany from one State to another. He says, rather sarcastically, 
that an invitation to dine, or to take a drive, or a note of introduc- 
tion would become an article of commerce under the ruling of 
the majority, by being deposited with an express company for 
transportation; but I believe it has not been heard of that such 
articles have ever been carried by express. 

The next point taken up was, whether the authority given to 
Congress to regulate, amounts to authority to prohibit. On this 
it was said that no clause in the Constitution could be cited, 
which, in any degree, countenances the suggestion that the ex- 
ercise of the power granted to regulate is limited; or that a citi- 


XUM 
XUM 


506 37 AMERICAN LAW REVIEW. 


zen may have the right to carry from one State to another that 
which will do harm to its morals. In order to illustrate that 
regulation may properly assume the form of prohibition, the case 
of diseased cattle transported from one State to another was 
referred to, and also the Sherman Anti-Trust Act, also the Rahrer 
case, with reference to interstate transportation of liquor. 

So the court decided, with four dissenting judges out of nine, 
that the power to regulate does involve the power to prohibit 
interstate commerce altogether. 

It had previously been decided that the power to regulate com- 
merce with the Indian tribes involves the power to prohibit such 
commerce. This wasin the case of the United States v. Holliday.1 
That case arose in this State, and I framed the pleadings and 
argued the case below. In that case Congress had prohibited 
the sale of spirituous liquor to Indians within a State. It has 
never been doubted that Congress has power to prohibit foreign 
commerce, and it has been so held. 

The Chief Justice bases his dissent on this part of the case, . 
apparently upon the ground that in the act prohibiting the 
transportation of lottery tickets, Congress was not exercising its 
power to regulate commerce, but was making an enactment, 
which was a portion of the police power, to suppress interstate 
commerce in an article injurious to the morals of the people; 
and he stated in substance, that consequently this prohibition 
could not be sustained because it is a part of that police power 
which belongs to the States wholly, and does not belong to Con- 
gress at all. 

But it seems to me that if the legitimate exercise of the power 
to regulate interstate commerce be by prohibition of the trans- 
portation of some things, which might also properly be the subject 
of the exercise of the State police power, this circumstance does 
not in any way affect the validity of the Congressional regu- 
lation. 

The question whether or not Congress may prohibit interstate 
commerce was considered of such importance that this case 
was argued three times at different terms of the court. Few 
cases have undergone so thorough an examination. 


1 3 Wallace, 407, Miller, Justice, page 416. 
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I think the profession will generally approve the result of 
this case, because the decision is based upon a power expressly 
granted by the Constitution; and as Marshall held in the leading 
case, the commercial power, like all others, expressly vested in 
Congress, is complete in itself, may be exercised to its utmost 
extent, and acknowledges no limitations other than are pre- 
scribed in the Constitution itself. 

Important consequences may flow from this decision: For 
example, it would seem to result that Congress may prohibit the 
transportation between States of goods manufactured in viola- 
tion of the anti-trust laws. This would be an effectual method 
of killing the trusts. 

Few more important decisions than this have ever been made 
by this court. 


The next case we will consider is Giles v. Harris. It was de- 
cided by the new justice for the New England Circuit (previous 
to his appointment chief justice of Massachusetts, a captain in 
the Civil War earlier, and a legal author of repute; best known, 
however, as the sonof a noted man of letters, Dr. Holmes). It 
was a bill in equity brought by a colored citizen, living in Mont- 
gomery County, Alabama, on behalf of himself, and more than 
five thousand other colored citizens of the county similarly situ- 
ated, against the board of registrars of that county, praying 
that the board be required to enroll upon the voting lists the 
name of the complainant, and the others, and secondly, that 
certain sections of the new constitution of Alabama be declared 
repugnant to the Fourteenth and Fifteenth Amendments of the 
United States Constitution. 

The bill in general alleged that the white population of the 
State had so framed the new constitution, as to effect a whole- 
sale fraud, by excluding the black citizens from voting. 

It was said by the court, first, that the wrong complained of 
was a political wrong, and that the traditional limits of proceed- 
ings in courts of equity have not embraced a remedy for political 
wrongs. 

It was said, secondly, that there were two other difficulties 
which the court could not overcome : — 
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First, that the bill alleged, that the whole registration scheme 
of the Alabama constitution ought to be declared void, as a 
fraud upon the United States Constitution, and prayed that it 
should be declared void; nevertheless, the complainant, it was 
said, asked to be registered as a party qualified under the void 
instrument. The court then went on to hold, that it could not 
order the complainant’s name to be registered without holding 
the registration plan valid, which could not be done upon the 
allegations of the bill. 

Second, the court stated that it was alleged that there existed 
a conspiracy on the part of the State of Alabama to deprive 
colored citizens of the right to vote, and yet the State was not 
and could not be made a party to the bill; and, also, that the 
court could not deal with the people of the State aside from the 
State itself; that it would not supervise the voting in that State 
by officers of the court; and that, necessarily, relief from a 
political wrong done as alleged, by the people of the State, and 
by the State itself, must either be given by them, or by the legis- . 
lative and political department of the government of the United 
State. Consequently relief was denied. 

I remark, that, by the second section of the Fourteenth Amend- 
ment, disfranchisement by a State is made a political crime, and 
a political penalty is prescribed, viz.: cutting down the number 
of representatives of the offending State. This punishment 
plainly does not restore the franchise and there is no affirmative 
relief anywhere, except from the .State itself, unless Congress 
should make a statute, under the Fifteenth Amendment, gee 
viding machinery for enforcing that amendment. 

There were three dissenting judges. Mr. Justice Harlan, dis- 
senting, after discussing fully the question of jurisdiction at 
great length, concluded that jurisdiction existed, and that the 
complainant was entitled to the relief he prayed, and that it was 
competent for the court to give relief. 

‘Mr. Justice Brewer, in his dissenting opinion said that the 
case presented was such, that the court could and ought to grant 
the relief prayed, referring to several cases in which the general 
jurisdiction of Federal courts over matters involved in the elec- 
tion of national officers had been affirmed, some of those cases 
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very recent. He then held that the court had erred in dismiss- 
ing the action for want of jurisdiction, bec@use the right invaded 
in the nature of things created a case arising under the Consti- 
tution and laws of the United States. He concluded by saying, 
that the previous rulings of the court he considered decisive in 
favor of granting the relief asked. 

The so-called Negro Question, so far from being closed, seems 
to me to have just begun to be opened; but I think we will most 
of us agree that the court was wise in not undertaking to deter- 
mine the validity of the new policy of the white people of the 
Southern States, by a court of equity. The question is too 
large for courts. When the Dred Scott case was decided, the 
judges of that day reached a different conclusion, and thought 
that the momentous question then before the ration could be, 
and was settled by the court. No greater mistake was ever made 
in judicial annals, and I think the existing bench has displayed 
wisdom and true statesmanship in holding the powers of a 
court of equity unequal to the emergency. 

Very much more might be said on this point, but time will not 
permit, and besides I might be led astray into a partisan dis- 
cussion. I should add that the value of this case is diminished 
by the fact that there was no oral argument on either side, as 
there was none in the last legal tender case. 


The third and last case to which I will call your attention is 
the case of the Territory of Hawaii v. Mankichi. This case is 
perhaps more important, in a political point of view, than either 
of those to which I have just referred. 

It concerns the question whether in any place within the 
jurisdiction of the United States, a man can be tried for the 
taking of the life of another, without conforming to the guar- 
antees of life and liberty contained in the Constitution of the 
United States. In other words, whether the application of the 
guarantees of the Constitution depends upon the will of Con- 
gress. Or to use the popular phrase whether ‘‘ the Constitution 
follows the flag.”’ 

The case was this: A man was charged with taking human 
life in Hawaii, and was tried and condemned without indictment 
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of a grand jury, and by a three-fourths verdict of a jury of twelve, 
and, having obtained release on habeas corpus in the United 
States District Court, the Territory appealed, and the decision 
below was reversed by the usual vote in constitutional cases of 
five to four. The ground of the opinion was that Congress had 
not extended the Constitution to that part of the territories of 
the United States known as Hawaii. 

Mr. Justice Day, the last appointed justice, sat in the case, 
and his vote established the majority decision. Chief Justice 
Fuller, and Associate Justices Harlan, Peckham and Brewer 
dissented. 

The dissent was of remarkable force and power, and has 
commended itself certainly to the lay mind, and I think also the 
professional mind. 

Before this the court had decided that in the territories of the 
United States, upon this continent, and also within the District 
of Columbia, the guarantees of the Constitution are in full force, 
and that their operation does not depend upon the will of Con- 
gress. 

As a consequence of the present decision, and of the previous 
so-called ‘‘ Insular Decisions,’’ the possessions of the United 
States non-contiguous, are to be governed very much as the 
Crown Colonies of Great Britain are, or, in the language of Judge 
Harlan, ‘‘ as vassal States.’’ 

This policy is at war with the spirit and the traditions, 
and the language even, of our written Constitution. Power to 
make needful rules cannot include power to suspend the Consti- 
tution. Our system as conceived and established by the fathers 
of the republic, forbids the idea; and I think that our profession 
and the people at large, have hardly waked up to the condition 
of things in which we now find ourselves. 

Mr. Bancroft, the eminent author of a history of the United 
States, in the fourth volume of his works, page 349, uses the 
following language : — 

‘¢ To the decision of an underlying question of constitutional 
law no finality attaches. To endure it must beright. An act of 
the legislature at variance with the Constitution is pronounced 
void; an opinion of the Supreme Court is equally so.’’ 
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This language is very strong, but is it not true? Is anything 
really settled, until it is settled right? Is it not monstrous that 
anywhere within our jurisdiction the Constitution of the United 
States should be held to be inoperative, at least with regard to 
its guarantees of life, liberty and property, except at the will of 
Congress? 

The legal tender decision was deliberately reversed. This was 
practically the case as to the Income Tax. And in the Insular 
Decisions the majority reached a decision, not only on different 
but even on contradictory grounds. And it is highly probable 
that the doctrine of the majority in the Hawaii case will ulti- 
mately be abandoned. 

I have not intended to discuss these cases at all elaborately, 
but simply to bring them to the attention of our Bar. 
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LAW AND HUMAN PROGRESS. 


Progress is the law of life. Of the three learned professions, 
medicine has been completely revolutionized in the last few 
years. There are even those who believe that there has been 
some progress in theology; but the masses think that Jaw is the 
one stationary, unmoving, and immovable thing in all creation, 
and that precedents bind judges and lawyers to the past, hand 
and foot. The law, however, has- not been able wholly to 
escape the influence of the age in which we live, and in a great 
degree is a sure record of the progress of civilization. 

As to the progress of constitutional law, it is sufficient to 
point to the numerous new State constitutions (or radical 
amendments thereto), which average it is said one in every 
twenty years for each State in the Union. As to the Federal 
Constitution it is true the alterations have been much slower, 
as much too slow in fact as it may be the changes in the State 
constitutions have been too frequent. In New York the State 
constitution imperatively requires that the question of calling a 
constitutional convention shall be submitted to the people every 
twenty years, and permits this to be done oftener if the legisla- 
ture shall think proper. This being so in the * effete East,’’ 
we cannot expect that such changes should be more infrequent 
in the progressive West. 

As to the Federal Constitution, many causes have combined 
to prevent changes that the necessities of the time really re- 
quire, with the result that that instrument has become auti- 
quated and in many respects unsuitable for the demands of 
the present day. If the Constitution of 1787 had been admira- 
ble in all respects and altogether perfect when adopted, the im- 
mense changes in population, in territory, in public conditions, 
and in the needs of this generation, would make it ill-adapted 
in some respects for our purposes to-day. It would be strange 
indeed if the men of one hundred and fifteen years ago, when 
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popular government was new and untried and the environments 
of the times were totally different, could have made a better 
Constitution for us than we with more than a century of ex- 
perience could now make for ourselves. Some would make 
of the Constitution of 1787 a fetish, but it was the work of that 
day just as were the State constitutions, and it is no more 
sacred than they, all of which have been materially changed. 
There is a wide difference between the Union which the makers 
of the Constitution intended should be perpetual and the Con- 
stitution itself, which provided for its own amendment either 
by Congressional action or the call of a constitutional conven- 
tion, thus recognizing its imperfections and that the progress of 
time would necessitate unknown. changes. 

When the Federal Constitution was adopted it was not con- 
sidered by its makers as perfect or entirely adapted even to the 
needs of that day. In all its leading features it was a com- 
promise, and therefore not expressive in its entirety of the 
wishes of a majority of the convention that made it. It was 
passed with closed doors and without the benefit of an expres- 
sion of public opinion. It was not submitted to the votes of 
the people in a single State. It was accepted with great hesi- 
tation by the thirteen States, which in their ratifications sug- 
gested altogether over one hundred amendments, ten of which 
were in fact passed by the first Congress, and being ratified by 
the requisite number of States became a part of that venerable 
instrument. An eleventh amendment protecting the States 
against an assumption of power by the Federal Supreme Court 
was submitted by Congress as early as 1794, and was promptly 
ratified by the States. The presidential election in 1801 
showed another dangerous defect in the organic instrument, 
which was imperfectly patched up by the twelfth amendment 
in 1803, as subsequent events have shown. Three other 
amendments followed in the wake of the great Civil War. 

When the Federal Constitution was adopted at Philadelphia 
we had three millions of people scattered along the Atlantic slope. 
We are now trying to make it do duty for eighty millions — 
from Florida to Alaska, from Maine to California. Whether 
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is a question we are now trying to find out, and that recently 
evoked nine dissenting opinions in a single case in the highest 
Federal court at Washington. In 1787 our population was 
mostly rural; for three years later, in 1790, we had but five 
towns in the whole country with as many as 6,500 inhabitants 
each. Wethen had seventy-five post-offices, with $37,000 annual 
post-office receipts. We have now over one thousand times as 
many post-offices and more than one hundred millions of post-office 
expenditures. During the first ten years of our national gov- 
ernment the total expenses of the government averaged, in- 
cluding payment of revolutionary debts, ten millions annually. 
Now they are very nearly, if not quite eighty times as much. We 
have two States the population of each of which is double that 
of the whole Union at the time of the adoption of our Consti- 
tution. Steam, railroads, gas, ‘electricity, and a thousand other 
inventions and discoveries have profoundly modified the life 
and customs of the people, and governmental requirements and 
dangers are totally different from what they were in 1787. 
The power of colossal aggregations of wealth was then incon- 
ceivable and trusts were then unheard of. Corporations were 
almost unknown. The first bank in the Union was not char- 
tered till four years after the adoption of the Constitution, and 
the second bank was smuggled into existence only by the 
ingenuity of Aaron Burr, who had it incorporated as a water 
company. If it had been a railroad or a trust company this 
might have been more intelligible to us. 

So far was!the instrument when adopted from being satisfac- 
tory even at that date, that out of the small Constitutional Con- 
vention of fifty-five members only thirty-nine concurred in the 
final result. Its proper construction has been a matter of per- 
petual debate on the hustings, in Congress, and in the courts, 
and some provisions have required a power greater than the 
courts to decide their meaning. But, had the Constitution been 
constructed with the wisdom and the unanimity we would 
fain believe, the vast changes that have taken place in the 
more than a hundred years that have since passed — changes 
that no mortal wisdom could have foreseen — have made it a 
misfit. These changes have in nowise affected the necessity of 
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a Federal Union and the great features that make the govern- 
ment of the Union supreme in matters affecting all the States, 
while leaving each State sovereign in those local matters which 
concern its own government. But it has made the Constitution 
in other respects ill adapted for the purposes for which it was 
ordained. 

The Constitution has been subject to the law of progress and 
of change, aside from the amendments that have been submitted 
and ratified by the necessary number of States. By judicial 
construction meaning has been written into the Constitution in 
many matters that were not in contemplation by the makers of 
that instrument. In some instances these amendments by judi- 
cial construction were necessitated by the progress of thought, 
the evolution of the uge, and the changed condition of the 
people. But there are radical changes that have been made 
therein by the silent pressure of public opinion, without aid from 
Congress or the courts. When the Federal Constitution was 
adopted, of the three departments, legislative, executive, and 
judicial, direct control was given to the people of only one-sixth 
of the government, to wit, one-half of the legislature; for the 
lower house of Congress was the only body chosen by the 
people. The Senate was made elective at second hand through 
the State legislatures; the Executive was to be chosen 
at second hand through a body of electors selected for that 
purpose, and it was contemplated that in fact the Exec- 
utive should be chosen at third hand, as the electors were 
originally elected by the State legislatures; and the judici- 
ary and Cabinet officers were selected at fourth hand by the 
Executive, subject to ratification by the Senate. The govern- 
ment was thus removed from the direct action of public opinion 
as far as could possibly be the case ina republic. At that time 
education was not general, and popular government was a new 
experiment. There were many misgivings as to the capacity of 
the people to govern themselves. In only one State was the 
Governor then elected by the people; in most if not all of 
them the upper house of the general assembly and usually. both 
houses were elected by a restricted suffrage, and in none was 
the judiciary chosen by popular vote. This state of things was 
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reflected in the Federal Constitution, of course, and in form at 
least remains unchanged in that instrument, though in these 
respects there have been great changesin the constitutions of the 
several States. 

Though no changes in these matters have been made in the 
Federal Constitution by constitutional amendment or judicial 
construction, there has been none the less great alteration by 
the practical operation of public opinion and other causes. The 
election of the President has been changed to a direct election 
by the people by the simple process of treating the electors as 
figureheads and electing them in the several States at the ballot 
box instead of through the State legislatures. As late as the 
great contest between Adams, Jackson, Clay, and Crawford in 
1824, the electors were stiil chosen in a majority of the States 
by their legislatures. This was soon changed as one of the 
results of that contest, though the electors in South Carolina 
were still chosen in that manner down to the Civil War. In- 
deed the Presidential electors were chosen by the legislature in 
Colorado in 1876. A similar change has been made as to the 
election of Senators in mary of the States by requiring primary 
elections for Senators or by pledging candidates for the legisla- 
ture and in other methods. A constitutional amendment to 
give the election of United States Senators directly to the peo- 
ple and to dispense with the legislatures as Senatorial electors 
has repeatedly passed the lower house of Congress, but its in- 
evitable passage has been thus far defeated by what might be 
termed the indecent and defiant disregard of public sentiment 
by the Senate itself. 

In another respect the Constitution has been practically 
amended, but in a much less desirable respect by the pressure of 
necessity. In the beginning, when there were only seventy-five 
post-masters, it was contemplated and the Constitution required 
that they should be appointed by the President or head of the 
department. With more than a thousand times that number 
of postmasters this has become impossible. Postmasters are 
now selected in a manner not authorized by that instrument. 
In practice they are necessarily selected by the members of 
Congress or by political bosses. Except in rare instances the 
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President and the Postmaster-General can do no more than take 
the recommendation of the member from the district or other 
leading politicians of their party. As the constitutional pro- 
vision is practically a dead letter there is no reason why by 
amendment to the Constitution the postmasters should not be 
chosen by districts laid off around their respective post-offices 
at the same time and in the same manner that members of 
Congress are elected. 

Probably the most serious defect in the Federal Constitution 
is the retention unaltered of the mode for the selection of the 
Federal judges at third hand through the instrumentality of 
the Executive and the Senate, and for life. In truth no pro- 
vision could be more undemocratic than the manner of select- 
ing these important officials and their life tenure. They are 
chosen in a manner that entirely negatives any expression of 
public opinion, and that permits their selection by powerful 
influences that usually have ready access to the appointing 
power. This is an anomaly in a country whose government 
is based upon the principle that it exists only by the consent of 
the governed. The power that has been assumed and main- 
tained by the judiciary to set aside the action of the legislative 
and executive departments was unknown when the Constitu- 
tion was adopted, and it has become vitally necessary, if such 
power shall remain, as is probable, in the judiciary, that the 
judiciary shall at least be selected by the same element that 
chooses the Federal legislature; otherwise the will of the peo- 
ple is at the mercy of officials who are under no control and 
are not selected by the popular will. It is due mainly to the 
high personal character of most of the gentlemen who have 
occupied the Federal bench that this anachronism has not met 
with a stronger and more universal demand for its removal. 
The fact that nearly every State in the Union has made its 
judiciary elective by the people proves that the mature judg- 
ment and the deliberate will of the people of the United States 
upon this subject are well-nigh overwhelming. In 1787 there 
might well be ground, when popular government was itself a 
novelty, and when only one-sixth of the government was com- 
mitted to popular election (the lower house of Congress), for 
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hesitating to intrust the election of the Federal judiciary to the 
people. But now, with the experience of more than a century 
behind us and especially in view of incidents fresh in the minds 
of all, there are many reasons why the Federal judges should 
not be selected otherwise than by the people themselves, nor 
hold by different tenure from those who administer justice in 
the State courts. If the people can be trusted with the selection 
of one set of judges they certainly can be with the other. There 
can be no practical difficulty since the district judges can be 
chosen by the voters of their respective districts, the circuit 
«judges by the people of their circuits, and the Supreme Court 
judges either for circuits or by vote of the Union at large. 

As far back as 1822, Mr. Jefferson, in his memorable letter 
to Mr. Barry, expressed the opinion that the Constitution should 
be amended by making the Federal judges elective by the 
people, and that they should hold for a term of years and not 
for life. Nor is there any reason why the United States dis- 
trict attorneys should not be made elective by the people of their 
respective districts. 

There are other changes in the Federal Constitution that the 
popular will would probably require could we have a national 
constitutional convention to make that instrument more in 
accord with popular government and better to adapt it to the 
changed condition of the country and the requirements of the 
age. The same causes that have from time to time required 
changes in the State constitutions now still more imperatively 
require it in the Federal organic law, because of the slowness 
with which it has responded to the needs of the times. The 
growth of education, the greater capacity of the people for self- 
government, and the confidence they have acquired in themselves 
from experience, and the vast changes in the environment of the 
times’ and in all the conditions of life make it clear that the 
eighteenth-century Constitution under which we live requires 
many modifications before it can be adapted to the needs of the 
twentieth century. Conservative as the legal profession is and 
always has been, we must admit this much; and the sole cause 
why the needed amendments have not been made or a constitu- 
tional convention called, it must be confessed, is the lingering 
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feeling expressed by Hamilton and his followers at Philadelphia — 
that the people could not be safely trusted with their own gov- 
ernment. The experience of more than a century has demon- 
strated the fallacy of his fears, and that this great American 
people is capable of governing itself; and indeed there are many 
who think that we are capable also of governing millions of 
people whom we have never seen, and of whom we know very 
little beyond the fact that we are stronger than they. 


PROGRESS IN THE COMMON AND StatuToRY Law. 


The enormous changes that have been made in the common 
law by judicial construction or by statutory enactment are such 
that even the leading features could not be summed up ina 
volume. The general features of the common law of England 
as then modified by statute have never been better or more 
elegantly stated than by Mr. Justice Blackstone in his Com- 
mentaries, written something over a century and a quarter ago. 
A brief comparison with English law as it stands to-day and 
as it was when Blackstone wrote will show that scarcely a shred 
of the law as it then stood is now in force in England. We 
have been accustomed to speak of the common law of En- 
gland as the perfection of human reason; in truth it was the 
conception of our barbarous ancestors modified and changed from 
time to time by the progress of civilization and by borrowing 
much, usually without acknowledgment, from the civil law. 
An eminent lawyer (the Hon. James C. Carter, of New York) 
has thus characterized it: — 

‘‘In the old volumes of the common law we find knight 
service, value and forfeiture of marriage, and ravishment of 
wards; aids to marry lords’ daughters and make lords’ sons 
knights. We find primer seisins, escuage and monstrans of 
right; we find feuds and subinfeudations, linking the whole 
community together in one graduated chain of servile depend- 
ence; we find all the strange doctrines of tenures, down to the 
abject state of villenage and even that abject condition treated 
as a franchise. We find estates held by the blowing of a horn. 
In short we find a jumble of rude, undigested usages and maxims 
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of successive hordes of semi-savages, who, from time to time, 
invaded and prostrated each other. The first of whom were 
pagans, and knew nothing of divine laws; the last of whom 
came upon English soil when long tyranny and cruel ravages 
had destroyed every vestige of ancient science and when the 
Pandects, from which the truest light has been shed upon Eng- 
lish law, lay buried in the earth. When Blackstone, who held 
a professor’s chair and a salary for praising the common law, 
employs his elegant style to whiten sepulchers and varnish such 
incongruities, it is like the Knight of La Mancha extolling the 
beauty and graces of his broad-backed mistress ‘ winnowing her 
wheat or riding her ass.’ ”’ 

The same writer further pertinently asks: ‘* When is it that 
we shall cease to invoke the spirits of departed fools? Whenis it 
that in the search of the rule of our conduct we shall no longer 
be banded from Coke to Croke, from Plowden to the Year Books, 
thence to the Domes-Day Books, from ignotum to ignotius in 
the inverse ratio of philosophy and reason — still at the end of 
every weary excursion arriving at some barren source of pedantry * 
and quibble? ’’ 

Probably the most succinct method in which to indicate not 
only the progress but the almost complete revolution that has 
taken place in the law is to compare the status of the law on a 
few well-known subjects in England to-day with what it was 
one hundred years ago in that country; for in our forty-five 
States and our Territories we have in the main made similar 
changes, sometimes anticipating and sometimes following the 
legal reforms, as made from time to time, in the mother coun- 
try. First as to 


Tue Law. 


In the year 1800 there were more than two hundred crimes 
in England that were punishable with death, of which more 
than two-thirds had been made capital offenses during the 
eighteenth century. Nearly all felonies werecapital. As a late 
English writer says: — 

‘s If a man falsely pretended to be a Greenwich pensioner he 
was hanged. If he injured a county bridge or cut down a 
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young tree he was hanged. If he forged a bank note he was 
hanged. If he stole property valued at five shillings; if he 
stole anything above the value of one shilling from the person; 
if he stole anything at all, whatever its value, from a bleaching 
ground —he was hanged. If a convict returned prematurely 
from transportation; or if a soldier or a sailor wandered about 
the country begging without a pass, he was hanged. And these 
barbarous laws were relentlessly carried into execution. A boy 
only ten years old was sentenced to death in 1816.”’ 

It is owing to Sir Samuel Romilly and later to Sir James 
Mackintosh that the death penalty is now imposed in England 
for only four offenses, and very rarely in two of those. Similar, 
and in some States even greater, changes have been made in 
this country. 

A traitor was drawn on a hurdle to the place of execution, 
was hung by the neck but cut down alive, and his bowels were 
taken out and burnt before his face; then his head was severed 
and his body divided into four quarters and placed over the 
gates of cities to poison the atmosphere. Not until 1870 were 
these horrid requirements abrogated by statute, and they were 
pronounced (though not carried out) on Frost the Chartist as 
late as 1839. We all remember how, on the Restoration, the 
body of the greatest sovereign England has ever had was dug 
from its grave and the head exposed on Temple Bar. These 
were not the doings of Chinese Boxers, but of enlightened 
Christian England. Just about the beginning of the nineteenth 
century the punishment of women for high treason, which till 
then was by burning, was changed to hanging. In 1811 Lord 
Eldon was greatly alarmed by ‘‘a dangerous bill,”’ as he 
termed it, which abolished capital punishment for stealing five 
shillings in a shop, and prided himself greatly upon defeating 
this revolutionary measure in the House of Lords. In 1812, 
when Bellingham was put on trial for the murder of Spencer 
Perceval, he was informed that one charged with a capital 
offense was not allowed to have counsel to speak for him, 
and he had to. defend himself. The humane law in En- 
gland not only prohibited argument by counsel to one on trial 
for his life, but he could neither have process to summon wit- 
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nesses in his own behalf nor be allowed to cross-examine 
the witnesses against him. Bellingham shot Mr. Perceval, the 
Prime Minister, late on Monday, May 11; he was put on trial 
Friday, the 15th, and was hanged the following Monday, the 
18th ; and his body was ordered to be dissected. When the law in 
the above particulars was somewhat modified in 1836, twelve out 
of the fifteen judges protested, and one of them wrote a letter to 
Sir John Campbell, then Attorney-General, that if he allowed 
the bill to pass he would resign. The bill passed, but the 
learned judge did not resign. Juries were not allowed to sep- 
arate on trials for felonies or treason, and were locked up 
‘* without meat, drink, or fire.’’ This produced the poet’s taunt : 
‘*and wretches hang, that jurymen may dine.’’ This law was 
not changed till 1870. 

The rules of evidence in both civil and criminal cases dis- 
qualified as witnesses not only parties to the action but all who 
had been convicted of crime or who had a pecuniary interest in 
the result of the trial. Lord Denman’s Act in 1843 struck the 
first blow at this absurd rule, which had caused so many mis- 
carriages of justice. That act has since been extended in En- 
gland by Lord Brougham’s Act of 1869, and both, I believe, 
have been since adopted in all the States of this Union. 

We recall the magnificent service rendered by Lord Erskine, 
when at the bar, in maintaining before Lord Mansfield that the 
question whether a publication was a libel was one of fact for 
the jury and not of law—a proposition that was enacted by 
Parliament in 1792; but it was not until 1843 that Lord Camp- 
bell’s Act allowed the truth of a publication to be pleaded as 
justification. Till then the courts held the very lucid proposi- 
tion: ‘* The greater the truth the greater the libel,’’ and pun- 
ished the offender accordingly. 

It was not till 1819 that trials by battle ceased to be legal, 
though they had fallen into disuse. Thornton’s case, in which 
this barbarous right was invoked, occurred in 1818. There is 
some progress from that time to this, when no Governor will 
now allow two gentlemen of national distinction to box in the 
arena, even without weapons, unless possibly when they are 
members of the legislature. It seems to me I have also heard 
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that such diversion was recognized in the Senate of the United 
States as late as 1902. 

Space will not permit me to go into many other ameliora- 
tions in the criminal law, including the vast improvements in 
the jails, which were formerly nurseries of vice and nests of 
typhus fever. 


Crvit PrRocepure. 


As to civil procedure, there was not only the distinction be- 
tween law and equity, and three different superior courts of 
common law at Westminster, but there were the various 
«« forms of action’’ from among which a plaintiff had to guess 
which suited his case. If he guessed wrong, he was non-suited 
and had to pay the defendant’s costs as well as his own, no 
matter how plain it was that he should have recovered on the 
merits if he had guessed correctly. The court in such case 
would never tell the plaintiff whether he had a cause of action 
or not on his facts, nor what form of action was proper, but 
would simply leave him to guess again. It was only by a 
costly process of elimination that a plaintiff could certainly de- 
termine what was his proper legal remedy. The other technicali- 
ties and legal fictions were numerous and rigidly adhered to. 

Down to 1802, I think, the three superior courts of common 
law and the court of equity were all held in the great hall of 
William Rufus, within a few feet of each other, on the same 
pavement? without partitions. I have visited the historic room, 
and wondered at the mental attitude of great lawyers who held 
tenaciously to the idea that the distinction between law and 
equity was something foreordained in the very nature of things, 
indispensable, and in some indefinable way connected with the 
maintenancé of our liberties. Yet that system would permit a 
man to obtain a judgment, as a sacred right, in one spot in that 
great hall, when a few feet away another court was sitting, 
within hearing, and without any wall to obstruct the view that 
would hold him an unconscionable rogue if he should offer to 


enforce his judgment, and would lay him by the heels if he 
attempted to do so. 
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And even on the law side of the docket a royal commission 
reported, so late as 1831, ‘* there is at present no authentic 
enumeration of all the forms of action.’’ So doubtful were 
even the most éxperienced lawyers as to the limits of the differ- 
ent forms of actions that it is said that old Judge Cowen, of the 
New York Supreme Court, died in the belief that we had ** not 
yet sounded the depths of trespass on the case,’’ and the great 
Judge Story was possessed of the belief that equity could reform 
a policy of insurance. 

It is little more than fifty years since the movement began that 
in England and in most of her colonies, and in the greater part 
of the United States, has swept away the distinction (so far as 
procedure goes) between law and equity, and between the forms 
of action, and has substituted one form of action in which the 
plaintiff shall plainly and intelligently, without undue repetition, 
state his ground of action and the defendant shall reply 
in the same way, so that the case shall be tried on its 
merits and in a business-like way. ‘It was unavoidable that the 
new system’ should be intrusted for its workings at first to 
judges and lawyers who had grown up under the old system of 
technicalities under which form was more important than the 
substance of legal proceedings. It was another instance of 
‘* putting new wine into old bottles.’’ But the reform has made 
its way, and now by the evolution of time the adminstration 
of the code system, wherever it has been adopted, is in the 
hands of its friends. In some States it has not yet been 
adopted, and in others only in a modified form. 

Each State that has adopted the reformed procedure natur- 
ally thinks it has the best. In fact, however, England, ultra- 
conservative as it is, has the simplest and most advanced sys- 
tem. There Parliament simply abolished thé old courts and 
distinctions in forms of actions and between law and equity, 
and authorized the single new court that was established to 
prepare rules to regulate procedure. This has been done in 
amost admirable manner. It is doubtful if a simpler and more 
logical procedure could be framed than that which now obtains 
in the mother country. 
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LEGISLATION. 


The Statutes of Laborers,! passed by a Parliament of land- 
owners soon after the scourge called the Black Death had 
reduced the number of laborers, provided: ‘* Every man 
and woman in England, free or bond, able in body and within 
threescore years, not exercising craft nor having of his own 
whereon to live, nor land to till, nor serving any other, shall 
be bound to serve such person as shall require him, at the 
wages heretofore accustomed to be given.’’ If he refused he 
was to be committed to prison, and there was a penalty for pay- 
ing or receiving more than the wages previously given. This 
was to prevent workmen from raising their wages on account 
of the scarcity of, and greater demand for, labor. This benevo- 
lent statute was not repealed in England till1863. So, it seems, 
‘* paternalism ’’ is not a new thing and is only objectionable when 
it favors the class it formerly repressed. Repeated statutes 
subsequently empowered justices of the peace to fix rates for 
wages and inflicted penalties on any laborer asking or receiving 
more. These statutes were followed by a strong enactment in 
1800 prohibiting any combination among workingmen to raise 
wages and denouncing labor unions as conspiracies, punishable 
by imprisonment. As a well-known English lawyer writes: 
‘To speak of contracts between master and workmen at this 
time (1800) is a misnomer, for there was no assent of will on 
the part of the workman or any real power to negotiate as to the 
terms of his so-called contract.”’ 

For the last century there has been a struggle carried on by 
the labor element, both in this country and in England, until 
they have reached their present status. I need not describe 
what that is now nor how far it is from satisfying the demands 
of labor; but it is enough merely to refer to the state of the law 
on this important subject one hundred years ago to indicate 
to the most careless observation that on this subject there has 
been marked progress in the law. Down to 1871 labor unions 
were illegal in England, and their members were often prose- 
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cuted for and convicted of conspiracy. The Trades-Union Act 
of 1871 legalized such unions, but the act was amended and 
broadened as late as 1896. Nor till 1875 did it cease to be a 
criminal offense for a workman to break his contract of em- 
ployment. 

The statutes in England and this country restricting the 
hours of labor and fixing an age under which children cannot 
be allowed to labor in mines or factories are all the product 
of the last thirty years. Most of them, indeed, have existed 
only during the last dozen years, and there are a few States of 
the Union that have not yet reached that stage of justice, 
enlightenment, and humanity. In England a recent statute 
regulates the number of hours of employment of clerks and 
others in stores (‘* shops,’’ as they are called there), and like- 
wise, in common with some States of the Union, the English 
act of 1899 requires that seats shall be furnished female em- 
ployés in all mercantile establishments. 

The doctrine of non-liability of the master for injury toa . 
servant caused by negligence of a fellow-servant, laid down in 
Priestly v. Fowler, and the doctrine of assumption of risk have 
been materially modified by sundry recent statutes in favor of 
employés, in England and in many of our States; while legis- 
lation requiring automatic car-couplers and hand-holds on cars 
used by interstate railroads shows that the laboring element 
have had some recognition of their existence even by Congress, 
in spite of the powerful corporation lobby that haunts the halls 
of the Federal legislature. Lord Campbell’s Act of 1845, giv- 
ing compensation for a tort causing death, has now, I believe, 
been enacted by every State in the Union, though in a modified 
form in some of them. 


MARRIED WoMEN. 


Till the last few years our statute and common law placed 
married women in the same class with infants, idiots, lunatics, 
and convicts. A married woman had scarcely any rights; she 
could make no contracts, acquire no personal property, and 
even her earnings belonged to her husband. [If left a widow, 
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the husband could, by will, give the custody of the children to 
another, and during his life she had, of course, no right to their 
custody against him. Though England was ruled by a female 
sovereign, not till 1886 was the widow made the guardian of 
her children. Not till 1870 began the series of acts that have 
emancipated a married woman, so that now she can make any 
contract with reference to her separate property just as if she 
were unmarried; she can now sell it or dispose of it by will, 
‘and her earnings are her own. Most of our States have in the 
last few years passed similar statutes, though few States have 
so absolutely and completely unfettered married women as has 
been done in England, and some few States even still retain the 
barbarous provisions of the common law by which a woman’s 
personality was merged into her husband’s upon marriage and 
her property became his. Sir William Blackstone, with de- 
lightful irony, complacently told us that the common law ever 
showered favors on woman with a lavish hand. As she be- 
came merged in her husband’s existence, these favors were 
showered on her sub modo by endowing her husband with the 
rights and property that till marriage had been hers. 

Nay, more; as late as 1840 the English courts held that a 
husband had control over the person of his wife as well as 
ownership of the property that had been hers, and that if he 
saw fit to keep her under lock and key she could not be released 
by habeas corpus. Just fifty years later, in the Clitheroe case, 
the court, in a case just like the one fifty years before, held just 
the opposite and set the lady free. There had been no inter- 
vening statute, but the court had progressed. There was 
progress in the law. Mr. Justice Blackstone, while reiterating 
that ‘‘ the female sex is so great a favorite of the law of En- 
gland,’’ takes care to recite that at common law a man could 
‘* shower the favor’’ of a moderate correction upon his wife. 
He does not assert that there had been any change to his day, 
and while deprecating the switching he points out, as a sub- 
stitute, that the husband had a right to lock her up. In the 
Clitheroe case in 1890, the right to chastise the wife under any 
circumstances, was for the first time emphatically denied in 
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England, though the majority of the court held that it was 
authorized at common law. 

Not only has the law been completely revolutionized on many 
subjects, especially in the last thirty or fifty years, but great 
branches of the law have been created, certainly within the last 
century, and largely within the last third of it. 


Tue Law or PrivaTE CORPORATIONS 


and of quasi-public corporations, which occupies so large a 
space in our text-books and reported cases, was almost un- — 
known a century ago. Banks, railroads, telegraphs, and a 
thousand different kinds of corporations have sprung up and 
grown like Jonah’s gourd. The statute law is but a small part 
of the law applicable to these omnipresent and indispensable 
agencies of civilization. Laws concerning and conserving the 
public health; laws providing for the poor, the aged, and the 
infirm; laws providing for public education and in many cases - 
for compulsory education, laws simplifying the conveyance of 
real estate and the registration of deeds — these are subjects of 
legislation that have practically been created both in England 
and this country within the last century. While some of our 
States have been hesitating at the adoption of the Torrens Act 
as revolutionary, in England real estate now passes (in the ab- 
sence of a settlement), not to the heir-at-law, but to the per- 
sonal representative; and the following is now a sufficient con- 
veyance of realty that has been registered: — 

“627 Jan., 1903. In consideration of £ , 1 hereby 
transfer to A. B. my land, registered in Dist 
No. of title Signed, sealed and delivered,’’ etc. 

The growth of the law of negligence has been phenomenal, as 
has been the learning in regard to municipal, county, and State 
bonds. Municipal ownership of water, gas, electricity, street 
cars, and (in England) of tenement and lodging houses, public 
laundries, public -bakeries, ferries, and similar matters, bids fair 
to add many new features to our jurisprudence. In the marked 
growth of popular sentiment in this country in favor of govern- 
mental ownership of coal mines (which has of late received a 
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sudden impetus), of telegraphs, telephones, and railroads, we are 
simply following the track along which public sentiment has 
forced government in nearly all other civilized countries. En- 
gland stands almost alone with us in not owning her leading rail- 
way systems, though even she added the telegraph and the 
express to her post office as far back as 1870. It seems to be 
foreshadowed that we must do in these matters what all other 
civilized people are doing, and, if so, the next few years shall 
see a still further development in our laws. 

Slowly, but surely, the ages lift humanity upward, and every 
step for the betterment of the condition of the masses is bitterly 
fought. But in that betterment lies the progress of civilization. 
‘* The road winds up hill all the way.’’ The track is covered 
with the bones of martyrs, patriots, heroes, who have perished 
in the struggle, by fire, in battle, in obloquy or in honor, as it 
may be, that the march to better things may go on. Step by 
step the way is won. 


‘* It is weary watching wave by wave, 
And yet the tide heaves onward; 
We climb like corals, grave by grave, 
And pave a pathway sunward. 

We are driven back for every fray, 
A newer strength to borrow; 

But where the vanguard camps to-day, 
The rear shall rest to-morrow.” 


WALTER CLARK. 
RaLeIGH, N. C. 
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THE JAPANESE CIVIL CODE REGARDING THE LAW 
OF THE FAMILY.! 


Greater attention of the world has of more recent years been 
centered in Japan. Her institutions have been studied more or 
less and many books have been written, yet how little is really 
known or correctly written of her present people, their manners 
and customs, their wants, wishes, tastes, habits and aspirations. 
There is a notion abroad that Japan is changing so rapidly and 
her people losing her old mode of life and thought so fast almost 
from day to day, that those who wish to see and study real 
Japan must speed their journey across the seas, or Japan will be 
lost as a source of information and study to historians and other 
observers. What an extravagant stretch of imagination! What 
a sign of ignorance of the law and history governing the growth 
of a nation, or its people! Rome was not built in a day, nor 
did her power and influence decline so fast in a small space of 
time. 

Japan has been introducing great changes by adapting western 
institutions to her wants as far as is considered necessary, 
both in the departments of war and peace. Commerce and 
other means of intercourse with America and Europe have 
brought about economic and other changes in the life and habits 
of her people, yet results which have really followed such an 
evolution are as yet more superficial than real. The original 
Japanese have not been thereby much affected. What else 
should be expected? One would be mistaken if he thought that 
any race could be so readily transformed. There is nothing to 
be wondered‘at in this. It is only an example illustrative of the 
general law of evolution. Suppose such a supposition was a 
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fact, it would not be possible for the Japanese to remain as a 
nation, for then their original vitality must be gone. No 
national life can rise or fall in one day. Every nation must 
work out its own destiny either for growth or decay in a proper 
course of time. 

The present discourse may somewhat help to explain the order 
of reform and progress followed in Japan. Of different move- 
ments of Japanese institutions which yet retain their ancient 
characteristics, the Japanese law of family relations is a very 
significant example. The traces of its peculiarities are still dis- 
cernible in the present civil code of Japan, not only in rules de- 
fining family relations in particular, but also in the provisions of 
general rules. The general relations of life, either social or 
political, have not yet become entirely released from the relic of 
ancient personal conditions. 

Japan has an excellent code of laws. The Japanese civil 
code may be considered a masterpiece of modern legislation. 
Japan has adopted most advanced principles of modern legal 
science as the foundation of her national jurisprudence, and, by 
following such broad lines, the code has defined persons and 
things, acts and events which give rise to general legal relations, 
whether of rights concerning life, property, good name, free 
locomotion, or the general conditions of healthy existence and 
industrial and commercial activities. I may add that the most 
liberal principle has been adopted by the code in according 
rights and privileges to foreigners who may sojourn in Japan for 
the purpose of business or other enjoyment of life. Yet there 
has been made one exception. That portion of the civil code 
relating to family and succession to its patrimony is not the 
result of new legislation. It is rather an attempt to adapt the 
old institutions to the requirements of modern Japanese life and 
society. It is a great evidence of cautious yet successful states- 
manship in the performance of an undertaking to reconcile the 
actual wants of the Japanese nation and its future requirements 
for the purpose of further progress. 

The history of Japanese primitive law shows that the old law 
of Japan embodies in itself a peculiarity of its own, as exhibited 
in the customs of the race, as has been the case with many other 
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ancient societies. Before the revolution of 1868, and the opening 
of the country following it, the growth of Japanese law had been 
mostly spontaneous, as reflected in usages and practices observed 
by different classes of its people. Japan had passed the necessary 
early struggle for its independent existence, having gone through 
the stages of family groups, village community, and feudal system. 
Japanese law has followed the natural order of development, 
such as has been gone through by other progressive nations, and 
the rules of jural evolution laid down by Sir Henry Maine may 
be well illustrated by Japanese examples. Prior to the intro- 
duction of modern institutions, the habits and affairs of the 
people were simple; their occupations were primitive ; their dis- 
putes were regulated by custom and immemorial usage. The 
conception of making and fulfilling contracts had scarcely any 
place in this life. Country people almost always settled their 
disputes themselves ; townsmen, perhaps, a little more frequently, 
but very seldom, invoked the aid of the law. The forum for 
this settlement was the family hearth, a family council, or the 
arbitration board of villagers or fellow-townsmen. The transfer 
of such power from the domestic council to the municipal 
tribunal, and the replacement of personal status by contractual 
relations, have marked the development of Japanese law. 

The explanation of Japanese family law resolves itself into 
answering such questions as these: What is a Japanese family? 
Who is the head of the family, and what is his position and 
power? Who is amember of a family, and what are his rights? 
What is the relationship recognized by law? How is the rela- 
tionship affected by marriage, adoption, legitimization of natural 
children, or the subsequent marriage of a person having children? 
What is the position of a person viewed as an independent mem- — 
ber of society, and not a member of a family? What are the 
rights and duties of mutual support existing between relations 
and members of a family? What are the rights and duties of 
the heir regarding succession and family inheritance? What 
part is played by a will in the appointment and renunciation of 
an heir, or the adoption of a person, and other acts connected 
with the institution of the Japanese family? 

It has been generally stated, as I have also said elsewhere, 
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that in Japan the family is still the unit of society, and not the 
individual. However, if the whole civil code be examined, it 
will be found that this statement requires some modification. 
When one says that the Japanese society is still composed of 
families, it may sound as if the law did not recognize the position 
of an individual except asa member of a family. True it is that 
he is so regarded in certain respects, but in a much narrower 
aspect than in the case of an individual person in the later stages 
of Roman jurisprudence. The modern art of legislation has 
chiseled the edges of fictions and theories conceived by primitive 
minds and turned them into the rigid rules of law. Yet great 
care has been taken to provide general rules to regulate the posi- 
tion of an individual member of a family with the view to holding 
property and doing any legal act in his own right, even a child 
having his own power to act for himself and like any adult 
person, but separately from his parent and patria potestas. The 
position of an individual person, even a member of a family, has 
been fully recognized for the purpose of electoral and other 
political rights. The fact of his being a member is, so long as 
he is personally qualified, no bar to voting for, being elected to, 
or serving in any public office. 

The peculiarity of the Japanese family consists in the position 
and functions of the head of the family, in his position as dis- 
tinguished from that of a parent, who may even be a member of 
his family and subject to the authority of the head, in the dual 
position of a person asa parent and a member of the family, and 
in a descendant even when of age being called by a Japanese term 
meaning ‘‘ child ’”’ in legal phraseology. It further consists in 
kindred relationship maintained by peculiar fictions, the position 
of the heir-presumptive to family inheritance, and the system of 
adoption. 

A Japanese family is larger than your family. Your modern 
family in its widest sense denotes a much smaller collection of 
people than ours. The nearest equivalent of the Japanese family 
in your minds would be a clan, house, or the joint family, as it is 
called in Hindu law. However a Japanese family is not neces- 
sarily always presided over by a common ancestor of its members. 
It is a group of persons forming a legal household regardless of 
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natural kinship, centered round the household chief, representing 
the continuity of a house name, and the preservation of the family 
inheritance, and supposed to be connected by blood relationship, 
real or fictitious, and to be descended from a common ancestor. 
It may include not only husband and wife, father and mother, 
sons and daughters, brothers and sisters, but also the lineal an- 
cestors and descendants of many generations, and even strangers 
who are not related to the family at all. It also, in many house- 
holds, consists of several married couples with their own children, 
each having authority as parents over their own children. In 
legal phraseology we may say the Japanese family consists of the 
head, either male or female, and his or her consort, and all its 
members, whether blood relatives 6r not, being those who by birth 
belong to or who have been admitted into the family, and whose 
names are entered and kept in the record of. family registration. 

In theory, every family has a common home. In practice, 
there may exist more than one home for the different members 
of a family. The common home, as it were, is the place of safe 
deposit for the ancestral tablets and family records, in which all 
its members should worship their ancestors and around which 
they are supposed to live and die. No member is bound to live 
there unless he wishes to resort, in case of need, tothe mainte- 
nance by his family chief. Any other home which a number of 
people, such as a married man, who is not the head of a family, 
and his wife and family may possess, is only temporary and no 
great legal importance is attached thereto for the purpose of the 
family law. 

The ties which bind together a Japanese family are blood re- 
lationship, marriage, adoption, a subsequent marriage of a per- 
son having children, and the recognition of a natural born child, 
and the consent of the family head, by which strangers may be 
admitted as members. 

Adoption supplies the function of marriage by creating legal 
relationship, which is declared by law to be the same as that aris- 
ing from blood connection. Japanese law places adopted persons 
and adoptive parents in exactly the same relationship as those 
connected by blood. It goes further, and it assumes the same 
relationship to exist between step-parents and children, as well 
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as between a wife and legitimatized children. The law also re- 
gards husbands and wives as relations. Blood relations within 
six degrees and relatives connected by marriage within three 
degrees are regarded as kindredin law. These different relation- 
ships are terminated either by divorce or the dissolution of adop- 
tion, as the case may be. 

Kindred relationship in law created by marriage terminates 
by divorce, that formed by adoption by its dissolution, and that 
existing between step-parents and children, or between a wife 
and a recognized child is extinguished by divorce. Should one 
of a married couple die and the survivor leave the family, the re- 
lationship created by their marriage with the head and members 

_of the family also ceases. If the adoptive parents leave the 
adoptive family, the relationship between the adopted person and 
his adoptive parents, including the latter’s blood relatives, is ter- 
minated. It will thus be seen that it is not the real blood rela- 
tionship, but the artificial family tie, which is regarded as the 
bond of legal relationship. 

Anyone, if he be of age, may adopt infer vivos or by will an- 
other who is not an ascendant or senior in age, or a male person, 
to be heir-presumptive to the family; but he cannot do this so 
long as he has a child. Neither can a guardian, except by a will, 
adopt his ward, even after the termination of his office, so long 
as he has not rendered final account of the ward’s estate. No 
married person can adopt, except in conjunction with his con- 
sort, unless where either one of them adopts the child of the 
other, it being sufficient in such case that the consent of the 
consort is obtained; and it is not necessary to obtain such con- 
sent where he or she is incapacitated from exercising such an 
intention. No one may adopt another, or be himself adopted, 
without the consent of his family head. The consent of the 
parents must be obtained for the adoption of their children. 
Should a person once adopted by one family wish to be adopted 
by another family, the consent of the parents of the original 
family must be obtained. The consent of the person to be 
adopted, in case of his being below fifteen years of age, is sup- 
plied by his parents, who may be either father or mother, or his 
guardian. Such consent must be approved by the family coun- 
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cil, where the mother exercises the parental power, or a step 
parent, or the wife of a father standing in loco parentis. 

The object of adoption may be taken to be the continuity of a 
family, and it is not always the case that affection is the motive 
for adopting a person. No idea of favoring an adopted person 
with the devise or bequest of a large estate, or valuable property 
affects the question. However, when once adopted, the adopted 
person and the adoptive parents generally settle down to the 
position which has been assigned to them by law, and unless they 
happen unfortunately to be of incompatible temper or of unkind 
nature. The words of Shakespeare admirably describe the situ- 
ation — 


often seen 
Adoption strives with nature, and choice breeds 
A native slip to us from foreign seeds.”’ 


It should be pointed out that it is one thing to be adopted 
and another thing to join a family. The former gives the right 
of being the direct lineal descendant of the adoptive parent; | 
adoption gives him a chance of succession to the headship of the 
family, and a share in the distribution of the property of the 


adoptive parent. The mere joining a family, however, creates 
only a relation which amounts to nothing more than the right of 
being amember, and consequently of being supported by the head, 
of the family according to the law of support and maintenance. 

The system of kindred relationship serves two purposes. 
First, as to defining the order of precedence for the heirship of 
the family headship, and the distribution of the patrimony and the 
property of any family member; and, secondly, as to applying 
the rules relating to the right and duty concerning the mutual 
support of the members and relatives. 

The members of one and the same family bear the same sur- 
name, and they are subject to its head. No person can be amem- 
ber of a family without the consent of its head, unless he be his 
legitimate child, or one recognized by him. The consent of the 
head of the family which he leaves for such purpose is also re- 
quired; and, if he be a minor, that of his father, mother or 
guardian must be obtained inaddition. Should a person who has 
married or been adopted wish his own relatives, who are not the 
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relatives of his or her consort or adoptive parents, to join the 
family he has entered, the consent of such a consort or parent must 
be obtained, in addition to that of the head of the family. The 
same rule holds true where a person who has left a family of 
marriage or adoption, wishes his lineal descendants who belong 
to that family to join that which he has newly joined. The con- 
sent of the family head is also necessary in the event of a member 
succeeding to the headship of a family establishing a fresh branch 
of the family he leaves, or resuscitating its main or other branch 
which has died out, or in case of succeeding to the family of his 
relatives. The reason for giving such power to the head of the 
family is explained by the fact that the household chief is always 
bound to support all members of the household. Even his liability 
for their debts may be inferred as existing in law; although no 
express rule can be discovered in the code. However I should 
think this would always be subject to the doctrine as to ‘* neces- 
saries.”’ 

The right of the heir-presumptive to the family headship is 
strictly guarded by law. His position, once acquired, is un- 
changeable, unless he be removed from it for certain grounds 
provided in law. The eldest son has the right to the heirship as 
his birthright, not to be encroached upon; no adoption of another 
can oust him. He has, however, the corresponding duty of suc- 
ceeding to the family inheritance, and, whatever his own in- 
clination, he must accept the honor of the succession, which suc- 
cession and headship in the case of a worthy family may give the 
heir a special advantage. He cannot establish a new family of 
his own nor enter another family, unless for the purpose of suc- 
cession to the main branch of the family. Succession is accom- 
panied by the duty which belongs by law to the position of the 
head of the family. It may alsocarry burdens, for the successor 
to a family inheritance must discharge the family debts and obli- 
gations of his ancestor, unless they be strictly personal. 

The family heir inherits, as a part of the family inheritance, 
the genealogical archives of the family, the utensils and furniture 
of family rites, and the family mausoleum. The property to 
which the heir, who is the eldest child, and therefore entitled in 
his own right, succeeds, is one-half of that left by the deceased. 
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The rule as to precedence in family succession is that the 
nearest relation ranks first, males being preferred, legitimate 
children, if males, coming before legitimatized children, and so 
forth. If no lineal descendant, the person succeeded to may ap- 
point an heir inter vivos or by will; if neither a legal nor an ap- 
pointed heir, the father or mother, who is in the family, or the 
family council, choose according to certain orders of relationship 
one from among the members of the family. Failing all these 
appointments, the nearest ascendant succeeds, or, failing such an 
ascendant, one from among other relatives, or sometimes outside 
the family circle. 

The head of a family may be merely a person who can claim 
the most direct descent from his deceased ancestor, and not even 
the senior of the members, nor their father, or even grandfather. 
If he be a minor, he is and may still act as the household chief, 
for his power is exercised by somebody else, who may be his 
parent. Such parent may be his father, or, if the father be dead, 
his mother, or his guardian, failing both parents. ; 

The authority of the family head consists in the rights to veto 
marriage, adoption, divorce, or dismissal of members; to sanction 
their return to the family; to direct theirresidence ; to admit into 
the family an illegitimate child of a member, or his relatives who 
are members of another family; to sanction the joining of a 
quondam member, leaving the family he had joined in order to 
join another family, or the succession of a member to another 
family; to establish a branch or to resuscitate the main branch of 
the family or that of a relative. The head has the right of hold- 
ing property where it is uncertain whether it belongs to him or 
the members; to expel members from the family in certain cases ; 
to nominate the legal heir by will or act infer vivos; to actas the 
guardian of a member of the family in certain cases; and to 
nominate his heir where there is none. The headship is lost by 
death or retirement, which is allowed only in certain cases, such 
as by marrying a woman who is the head of another family, by 
the loss of nationality, by leaving the family, or by the dissolution 
of the marriage or adoption by virtue of which he has become the 
head. He has absolutely, and under all circumstances, the duty 
to support all the members of his family. 
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A parent may be not only the head but a member of a family. 
A parent, whether father or mother, who is a member of a family, 
has the power to exercise parental authority, subject to the final 
authority of the head, thus forming an imperium in imperio. 
The head of a family is not necessarily always the parent of its 
members, but may be a son after his father’s death or retirement, 
or even a daughter. Even a paternal parent may be only a 
member of the family, managing the minor’s property and repre- 
senting him in various legal acts, subject to the control of the 
family council, in case interests conflict. The same is true when 
the parent happens to be the mother or guardian representing 
such authority. The potestas of our law is not solely paternal, 
but it is maternal also, a mother exercising the power, although 
in a somewhat limited manner, after the death of her husband, 
or where she is the sole parent in law. 

The head of the family and the parent of a child are two 
entirely different personages. For a child, unless he has attained 
full age and earned an independent living, his parent in the same 
family is the direct authority, to whom a consent or permission 
required by law to be secured for doing an act must be applied. 
The head of the family is, for the purpose of a child, only the 
ultimate authority for obtaining such consent, where there is no 
other person to exercise parental authority. The parental 
authority consists in the right of correction, of applying to a court 
of law for an order of confinement in a house of correction, of 
determining the place of residence, and deciding the business or 
profession in the case of minors. If we look back, say for the 
last hundred years, the parent did not have even over children 
the power of life and death, but of some corporal punishment. 
He might be ordered, however, by his feudal chief to put his 
child or any member of his family to death, as sentenced by law. 
It was, however, an act of grace that the offender should be thus 
saved from falling into the hands of an executioner. The parent 
could modify the personal condition of his children, could give a 
wife to his son, or his daughter in marriage; he could divorce 
his children of either sex; he could transfer them to another 
family by adoption; but he could never sellthem. The institution 
of slavery has been abolished for several hundred years. 
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Lineal blood relatives, brothers and sisters, and one of a 
married couple in respect of the lineal ascendants of either of 
them in the same family are mutually liable to give support or to 
provide education for such a person when his own labors or 
resources are insufficient, either by providing means or taking 
charge of the person, at their option. The extent of the help is 
regulated by the requirements of those needing the help, and the 
means and position of those liable to the duty. 

The persons standing in the nearest relationship are liable 
prior to those in the farther relationship, between lineal ascend- 
ants and lineal descendants. Several persons who rank together 
may receive support in proportion to their respective needs, 
while those who are liable contribute in proportion to their re- 
spective means, those in the same family having the first claims 
over those who are not. No brother or sister is entitled to such 
mutual help unless he or she needs it, without any fault on his 
or her part, except in the case of his or her being the head of 
the family, who is liable under all circumstances to give support 
and education to any member of his or her family. 

It will be observed that, while the duty of support incumbent 
upon the family head does not extend itself beyond the family, 
that is to say, such a duty can only benefit those who are mem- 
bers of his family, the duty of support, springing from relation- 
ship, has no such limit and it exists regardless of families to 
which the relatives may happen to belong. The barrier of a family 
does not cut off the tie of blood relationship, except that those 
in the same family are liable, and can benefit by the law of sup- 
port, prior to those outside it. 

The law of mutual support avoids the necessity of such an in- 
stitution as a complicated poor-law system and saves the burden 
of charity, not always properly applied. What we do personally 
in the East is indirectly done in the West under the form of a 
settlement, organized charity or poorhouse. 

The family system, with the duties of the family head, such 
as have been described, are utilized for political purposes. For 
instance, the collection of taxes is effected through the family 
head, it being specially provided in the case of income tax that 
he should declare the income, not only of his own, but also that 
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of any member of the family who may enjoy any income taxable 
by law. In many instances notices may be served upon him as 
the unit of locality for the purpose of compelling the observa- 
tion of laws and regulations. : 

The institution of a family council is recognized as an auxiliary 
organ of the family system. Its function is twofold in supply- 
ing a want in case of failure of a legal heir, by naming the heir 
according to the rules laid down in the code, and also in supply- 
ing in certain cases the power of discretion in case of minors or 
disabled persons, or of a widuwed mother, whose exercise of 
parental power the Japanese legislatures have thought it fit 
somewhat to curtail. 

While the position of a Japanese woman does not strictly 
come under our present purview, it may be interesting to give 
some account of it. The social condition of Japan has reached 
that stage of progress in which women take a considerable share 
in the advancement of national welfare and happiness. A 
Japanese woman is free and independent, the same as men, unless 
married. The Japanese constitution has, however, not yet 
favored her with political suffrage. She can be the head of 
a family and exercise the authority of that position. She can 
exercise parental authority as mother, if her husband be dead. 
If single, or a widow, she can adopt, or if married is entitled to 
being called upon to give consent to anadoption by her husband. 
As a wife she is bound to support her husband, as he is himself 
bound to maintain her. She can be a guardian or member of 
a family council. She can inherit, hold and manage her separate 
property. A property acquired during coverture belongs to her 
as separate property. A married woman must obtain her hus- 
band’s permission to receive or employ capital, to contract debt 
or to guarantee debt of another; to do an act involving the 
acquisition or loss of rights regarding immovables or valuable 
movables; to institute legal proceedings; to make contracts 
relating to donations, amicable arrangements, or arbitration; to 
accept or renounce succession; to accept or refuse donations or 
bequests; to enter into any contract in restraint of personal lib- 
erty ; any such acts being liable to be canceled by the husband. 
She may engage in business with the same capacity as an inde- 
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pendent person, provided her husband consents; but such con- 
sent may be canceled or restricted by him, subject, however, to 
the rights of third persons, who acted in good faith. 
His consent is not required where it is not known whether 
he is alive or not, where he has deserted her, where he 
wants the capacity to manage his own property, where he 
is in an asylum for lunacy, where he serves his term of 
imprisonment under sentence for one year or more, and where 
their mutual interests conflict. 

Thus it will be noticed that the Japanese legislature has, by a 
stroke of the pen, as it were, established the rights of women, 
and it has recognized, among other things, the system of their 
separate estate. Japan has not lost so much time as many other 
countries in giving women the right to their separate property. 

The object of the codifiers in prescribing provisions contained 
in that portion of the civil code under our consideration is to 
keep up the entity called the family itself, and also its main and 
other branches. It was their anxious thought not to disturb . 
existing institutions, nor to violate the feelings of the people in 
codifying the usages and customs relating to the family. It has 
been, therefore, the aim of the codification not to lend support 
to the integrity of existing family institutions further than was 
absolutely necessary; while the security of property, freedom 
of commercial and individual activity, and enforcement of con- 
tracts must not be passed over in the interests of individuals. 

The code of family law has upheld existing customs, with 
this difference, that every act done or matter attended to on ac- 
count of a family or its members is a matter for the free exercise 
of individual will, and not a regulation of custom or tradition, 
only ultimately subject to the review of a judicial court, instead 
of its being settled, as was previously the case, by the council of 
members of a family. The consequence of this change of the 
forum from the seat of paterfamilias to that of a court of law 
are very considerable in the development of legal ideas. As Sir 
Henry Maine concluded his chapter on ‘‘ Primitive Society and 
Ancient Law,’’ Imay say that the direction in which the Japanese 
codification has been worked out is from status to contract. 
No marriage, no adoption, and no dissolution of either, may now 
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be validly effected without the consent of the parties concerned. 
Formerly these things rested in the mere caprice of the head of 
the family. It is now the consent or will of each individual, 
although he may be a member of a family, that governs any 
change in his status or personal condition. 

Every act concerning adoption, marriage, or the daily trans- 
actions of individuals is left to be governed by the exercise of 
their free will. No ceremony is prescribed either for marriage 
or adoption, or their dissolution. Such an act is entirely civil, 
and there exists no requirement for religious sanction to confirm 
it. There are no formal requisites to constitute the legal essen- 
tials of such an act. It is done in each case by the expression 
of intention on the part of those concerned, and the intention 
once expressed binds all the parties. A form of registration is 
required to be gone through, only in order to give validity to such 
an act or transaction against outsiders. In a word, the funda- 
mental spirit of these rules is entirely consensual, requiring no 
form, but only the expression of an intention by the parties that 
a certain act shall be done. 

The Japanese have now lived under the regimé of the new 
code for nearly five years. Different family disputes have been 
submitted to the review of the law courts, yet there have not 
been occasions numerous enough to put to test all the newrules, 
and the process of reconciliation between popular sentiment and 
legal rules is still going on but slowly. It is well that not too 
frequent occasions for such trial should present themselves. I 
can say as a fact that there is still a large section of the Japanese 
population, even among those educated, which believes in the 
absolute sacredness of family ties and relationships, and no one 
of which would, if he were the head of a family and childless, 
die contented as having fulfilled his duty towards the family 
ancestors, until he had adopted or appointed an eligible heir to 
stand in his place. The civil code has laid down elaborate 
rules for the purpose of family institutions, yet it has left an 
ample room for the play of individual will and action. The 
latitude so allowed cannot fail to exert its influence. The disin- 
tegration of institutions has begun and cannot be avoided, con- 
sidering the influence of modern education and the great strides 
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made in the change of social life and circumstances. It will, 
however, take a long time to complete such a revolution. The 
slower its process, the better will it be for healthy results, for it 
is far-reaching and affects the whole fabric of social existence. 
Such a change must proceed from within and not from without, 
gradually nurtured by the vital activity of the whole nation. 
The consummation of this great social reform in Japan should 
not and will not be effected until after the lapse of many gener- 
ations. 
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AN INQUIRY INTO THE POWER OF THE STATE TO 
AFFORD RELIEF IN A CERTAIN EXIGENCY.! 


The recent widespread suspension of coal mining operations 
in this country — a suspension which lasted for months, extend- 
ing over vast areas of territory, depriving large multitudes of 
people, especially of the poorer classes, of the health-giving and 
life-sustaining benefits derivable from a sufficient supply of fuel 
for heating and cooking purposes, as well as the extortions prac- 
ticed by coal dealers on those who were able to purchase, to a 
greater or lesser extent, a supply of fuel — gave rise in my mind 
to a line of thought which had for its interrogation point, the 
query: Is there a remedy for such a condition of things, and 
if so, where does it lie and in what consist? 

Naturally, we should look for the remedy in the exercise of 
the police power of the States in which such disturbances arise. 

Touching the exercise of this power, Judge Cooley says: — 

‘*The police of a State, in a comprehensive sense, embraces 
its whole system of internal regulation, by which the State 
seeks not only to preserve the public order and to prevent 
offenses against the State, but also to establish for the inter- 
course of citizens with citizens those rules of good manners 
and good neighborhood which are calculated to prevent a con- 
flict of rights, and to insure to each the uninterrupted enjoy- 
ment of his own so far as is reasonably consistent with a like 
enjoyment of rights by others.”’ 

And in the same connection, he says further that such power 
‘‘like that of taxation pervades every department of business, 
and reaches to every interest and every subject of profit or en- 
joyment.”’ ? 

Elsewhere, the learned author, after speaking of the diffi- 


1 A paper read before the last meet- souri by Hon. Thomas A. Sherwood. 
ing of the Bar Association of Mis- 2 Cooley’s Const. Lim. 704. 


VOL. XXXVII. 35 


asa 


546 : 37 AMERICAN LAW REVIEW. 


culty of enumerating all of the instances in which the power 
mentioned is or may he exercised, proceeds to give the fol- 
lowing comprehensive summary of instances where such power 
may find its appropriate exercise : — 

** And there are other cases where it becomes necessary for 
the public authorities to interfere with the control by individ- 
uals of their property, and even to destroy it, where the owners 
themselves have fully observed all their duties to their fellows 
and to the State, but where, nevertheless, some controlling 
public necessity demands the interference or destruction. A 
strong instance of this description is where it becomes neces- 
sary to take, use, or destroy the private property of individuals 
to prevent the spreading of fire, the ravages of a pestilence, the 
advance of a hostile army, or any other great public calamity. 
Here the individual is in no degree in fault, but his interest 
must yield to that ‘* necessity ’’ which ‘* knows no law.’”! 

Perhaps the earliest instance where this power was exercised 
was in the Saltpetre case,? where it was ruled. that the king . 
could dig in the land of a subject for that mineral in order to 
manufacture of gunpowder, for this was necessary to the defense 
and safety of the realm. ; 

Defining the power in question, Chief Justice Shaw ob- 
serves : — 

‘¢ We think it is a settled principle, growing out of the nature 
of well-ordered civil society, that every holder of property, 
however absolute and unqualified may be his title, holds it under 
the implied liability that his use of it shall not be injurious to 
the equal enjoyment of others having an equal right to the en- 
joyment of their property, nor injurious to the rights of the 
community. All property in this commonwealth is * * * 
held subject to those general regulations which are necessary to 
the common good and general welfare. Rights of property, 
like all other social and conventional rights, are subject to 
such reasonable limitations in their enjoyment as shall prevent 
them from being injurious, and to such reasonable restraints 
and regulations established by law as the legislature, under the 
governing and controlling power vested in them by the consti- 
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tution, may think necessary and expedient. This is very differ- 
ent from the rights of eminent domain,— the right of a gov- 
ernment to take and appropriate private property whenever the 
public exigency requires it, which can be done only on condition 
of providing a reasonable compensation therefor. The power 
we allude to is rather the police power; the power vested in the 
legislature by the constitution to make, ordain, and establish all 
manner of. wholesome and reasonable laws, statutes and ordi- 
nances, either with penalties or without, not repugnant to the 
constitution, as they shall judge to be for the good and welfare 
of the commonwealth, and of the subjects of the same. It is 
much easier to perceive and realize the existence and sources of 
this power than to mark its boundaries, or prescribe limits to 
its exercise.’’! 

Another eminent judge, treating of the same topic, says: — 

‘¢ This police power of the State ‘ extends to the protection of 
the lives, limbs, health, comfort, and quiet of all persons, and 
the protection of all property within the State. According to 
the maxim, Sic utere tuo ut alienum non laedas, which being of 
universal application, it must, of course, be within the range of 
legislative action to define the mode and manner in which every- 
one may use his own as not to injure others.” And again: (by 
this) ‘ general police power of the State, persons and property 
are subjected to all kinds of restraints and burdens, in order to 
secure the general comfort, health, and prosperity of the State; _ 
of the perfect right in the legislature to do which, no question 
ever was, or, upon acknowledged general principles, ever can be 
made, so far as natural persons are concerned.’’ ? 

Necessity seems to be the basis on which the exercise of the 
power is made to rest. Thus, in Mitchell v. Harmony,’ it was 
ruled that private property might be taken in time of war by a 
military commander, in order to prevent it from falling into the 
hands of the enemy, but the danger of this must be imminent 
and impending, or the necessity urgent for the public service 
such as will not admit of delay. 


1 Com. ». Alger, 7 Cush. 53. 8 18 How. 115. 
2 Redfield, C. J., in Thorpe v. Rut- 
land R. R. Co., 27 Vt. 140. 
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And it was also ruled in that case, that the officer in com- 
mand could not, without incurring personal liability, take 
possession of private property for the purpose of insuring the 
success of a distant expedition on which he is about to march. 

Similar observations fell from Judge Christiancy in People v. 
Jackson, etc.,! where he said: — 

** Powers which can only be justified on this specific ground 
[that they are police regulations,] and which would otherwise 
be clearly prohibited by the constitution can be such only as 
are clearly necessary to the safety, comfort and well being of 
society, or so imperatively required by the public necessity, as 
to lead to the rational and satisfactory conclusion that the 
framers of the Constitution could not, as men of ordinary pru- 
dence and foresight, have intended to prohibit their exercise in 
the particular case, notwithstanding the language of the prohi- 
bition would otherwise include it.’’ 

In Jones v. Richmond,? at the time of the surrender when 
an army flushed with victory was about to enter the city, the 
municipal authorities fearing the consequences of the entrance 
of large bodies of men into what had theretofore been an inac- 
cessible as well as a hostile city, resolved to destroy the entire 
stock of liquors, etc., then in the city, and they gave receipts 
for the values destroyed, and afterwards, the city was sued in 
assumpsit for such values. 

The facts clearly presented acase of a compulsory seizure and 
‘destruction of the liquors, and in order to show that the muni- 
cipal authorities had pursued in the matter all proper precau- 
tionary steps before seizing the liquors, the Court of Appeals 
remarked : — 

‘¢ The resolutions of the city council for the destruction of 
these liquors were taken on the eve of its evacuation in April, 
1865, and were carried into effect just before the entry of the 
Federal forces. However opinions may differ as to the extrem- 
ity of this emergency, and the propriety of the measures 
thus taken, to remove the most common, if not the most certain 
cause of riot and military insubordination upon such an event, 
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it must be conceded that this step was not inconsistent with a 
prudent forecast, a wise discretion and a reasonable precaution. 
It may not now be possible to determine how far military disci- 
pline might have restrained the soldiery and the populace, 
under the ordinary license and excitements incident to such an 
occasion, from the plunder of these liquors, and the disorders 
usually created by it; the natural probability, however, that it 
might not have been prevented by all the resources of military 
discipline should now be accepted as a sufficient justification 
of that discretion which was reasonably employed in removing 
such a prolific source of disorder and brutal license on an occa- 
sion so threatening to the safety of property and the good order 
of society. It was not for the council in its deliberations on the 
2d of April, to foresee the order of events of a military hostile 
occupation, or determine whether or not, by design or accident, 
the city might be exposed to the perils of rapine and disorder 
under such circumtances. Hence it must be admitted that these 
legislative guardians of the city were well justified in the exer- 
cise of a discretion as to the destruction of stores so dangerous 
to the peace and safety of the city; and that there is nothing 
in the facts of this cause to create the belief that their action in 
‘ the premises was not the result of a sound discretion and proper 
precaution.”’ 

The case, however, mainly turned on the power of the city 
council to adopt the resolutions mentioned; and holding such 
power to exist, the city was held not liable for the destruction of 
the liquors. That case seems to be clearly an authority for the 
position that property may be destroyed by the constituted author- 
ities where its existence through the exigency of the situation, 
becomes a menace and a danger to the safety of persons and 
property in the immediate locality where the action complained 
of is taken; and that case also seems to be an authority for the 
theory that the legislature of the State may empower a munici- 
pal corporation to exercise the police power in destroying prop- 
erty which might result in the gravest detrimental results, both 
to persons and property, should it remain undestroyed. 

Bearing to a considerable extent on the point in hand, is an 
opinion delivered by the judges of the Supreme Judicial Court 
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of Massachusetts in response to questions propounded to them 
by the House of Representatives of that State. 

In answering these interrogatories, the judges responded 
that the legislature had the power under the constitution to au- 
thorize the cities and towns within the commonwealth to manu- 
facture and distribute gas or electric light for use in their public 
streets and buildings, and for sale to their inhabitants, and that 
such manufacture, etc., might properly be regarded as consti- 
tuting a public service.! 

Later on, to wit, May 7, 1892, in response to questions on 
seemingly a cognate subject five of the judges responded that the 
legislature, under the constitution, had not the power to author- 
ize the cities and towns of the commonwealth to buy coal and 
wood for the purpose of sale to their inhabitants for fuel. But 
this response was given when the coal market was in its normal 
condition with no agitation in values or heightening in prices in 
consequence of impending strikes and the closing down of numer- 
ous coal mines, thereby threatening a coal famine. And with 
regard to such an abnormal condition of things as that just indi- 
cated, those judges very carefully said: — 

‘We are not aware of any necessity why cities and towns 


should undertake this form of business any more than many. 


others which have always been conducted by private enterprise, 
and we are not called upon to consider what extraordinary pow- 
ers the commonwealth may exercise or may authorize cities and 
towns to exercise in extraordinary exigencies for the safety of 
the State or the welfare of the inhabitants.’’ 

Judge Holmes was of the opinion that the legislature had the 
power to enact such a law as much so with regard to fuel as 
with regard to water, or gas, or electricity, or education. 


XUM 


Judge Barker replied: ‘‘ Yes, if the necessities of society as now | 


organized can be met only by the adoption of such measures, 
and no, if there is no such necessity, but merely an expe- 
diency for the trial of an experiment.’’ ? 

In the subsequent case of In re Municipal Fuel Plants,’ 
where similar questions were asked as in the next preceding case, 


1 150 Mass. 592. 3 66 N. E. Rep. 25; decided Jan. 28, 
2 155 Mass. 588. 1903. 
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the judges with one exception replied: ‘‘In regard to the 
fourth of the possible consequences, a condition in which the 
supply of fuel would be so small, and the difficulty of obtaining 
so great, that persons desiring to purchase it would be unable 
to supply themselves through private enterprise, it is conceivable 
that agencies of the government might be able to obtain fuel 
when citizens generally could not. Under such circumstances, 
we are of the opinion that the government might constitute 
itself an agent for the relief of the community, and that money 
expended for the purpose would be expended for the public 
use.”’ 

Judge Loring dissented, but both the majority and the 
dissenting opinions proceed on the theory that coal in cities 
should be deemed and regarded as a ‘‘ necessity of existence.’’ 
And the correctness of this position all will concede. 

It will have been observed that the State in the exercise of 
the power in question, can, at its option, either destroy or use 
the property of the citizen where this is done for a public use 
under the spur of an immediate and imperious necessity that 
admits of no delay. 

Use and destruction, then, so far as concerns the exercise of 
the power of the State, are convertible terms; either or both 
may be employed in affording the relief demanded; a relief 
sufficient to meet and fulfill the pressing exigency of the instant 
case; and this being done, let the relief cease with the necessity 
which gives it origin. 

And it will also have been observed that the power in this 
regard applies as well to persons as to property. 

Under the authorities cited, the coal in the mine could be 
destroyed to stop the spread of a conflagration, to check the 
advance of a hostile army, or to arrest the ravages of a pesti- 
lence; and if so, why could it not also be used to avert such 
a great public calamity as a coal famine? Surely such an 
instance as that, an instance which concerns a necessity of life, 
might as forcibly invoke the police power of the State as the 
advance of hostile legions, the spread of a conflagration, or the 
ravages of ‘* the pestilence that walketh in darkness.’’ 

But the query may be asked, how shall the coal mines of recal- 
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citrant mine owners be worked? The reply is, the same power 
which drafts or conscripts men into the service of the State in 
time of war may also in time of peace pursue a like course in 
order to obtain workers for the mines. The right being con- 
ceded on the part of the State to work the mines, carries with it 
as a necessary coincident, the right to compel citizens to work 
the mines, without which right the principal right would be wholly 
unavailing and ineffectual. It is highly probable that some 
legislation would be necessary in order to carry into effect the 
police power of the State as above indicated. If so, it would be 
of a very simple and plain character; and it might embrace 
within its scope details for the payment of the laborersin the mine, 
and for compensation to the mine owner for the value of the coal 
taken; something which the owner could not demand as a right 
unless the proceeding against his mine had been conducted under 
the power of the eminent domain. 

Such legislation could go into detail regarding the sale of the 
coal at reasonable and uniform rates to all who should have 
need to buy, and could provide that paupers could have theit 
coal free; and this is the course it seems is pursued on this last 
point in Massachusetts. 

If precedent positions are correct, then the railroad corpora- 
tions of the State would fall subject to the power under review, 
and could be compelled to transport the coal thus mined to its 
proper destination ; andin the event of failure, the State could take 
possession of the necessary number of freight cars and engines, 
and itself conduct the needed transportation; and legislation 
could be enacted sufficiently comprehensive also, to embrace 
this point, and to establish rates for, and regulations of, such 
service, etc. 

Under the assertion and exertion of such power by the State, 
the arrogant extortions of vast aggregations of capital as well as 
the unreasonable demands of leagued labor, would indubitably 
be repressed. 

And it has seemed to me while thinking on this subject, that 
if the State cannot pursue some such course as that heretofore 
outlined, then it has no inherent power to prevent its own 
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destruction, whenever an emergency which threatens that result 
shall arise. 

I have given expression to these views in a tentative way in 
the hope that the subject being now broached may receive a 
more full and adequate discussion and investigation, such as its 
great importance evidently demands. 

It will have been noted that the point which has heen dis- 
cussed is one of first impression, never having been adjudicated ; 
and in its investigation and discussion, I have had to rely upon 
analogous cases and upon reasons to be drawn from principles 
and precedents already established, and, therefore, have felt 
something of hesitancy in = upon this new and untried 
field of discussion. 

If, however, my deductions tren the stated premises be cor- 
rect; if the State possesses the power to afford the much 
needed relief, as above indicated; in short, if the power of self- 
preservation inheres in the very fact of its organization as a 
State, then indeed, will — 


** Sovereign Law, the State’s collected will 
O’er thrones and globes elate, 


Sit empress, crowning good, repressing ill.’’ 
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THE PASSING OF THE OATH. 


All races of men of whom we have any authentic history 
appear to have had some notion of a divine or supernatural 
power — often a multitude of powers — taking cognizance of 
and in some degree regulating the affairs of mankind, to whom 
they could appeal in matters of great importance. Among 
primitive and pagan people the chief power or Deity was not 
generally supposed to concern itself with the daily lives or ordi- 
nary events of human beings, but in solemn compacts Letween 
individuals or tribes, and in giving testimony before tribunals of 
authority, it has been invoked to witness the act or the speech 
and to take vengeance upon the one who should speak falsely or 
fail to perform his promise. 

It is not my purpose in this paper to attempt a history of the 
oaths taken by all ancient peoples.1_ If I should do so I think 
it would be found that in all cases the most dire punishment 
which the Deity appealed to was supposed capable of inflicting 
was to be the consequence of false testimony, and this idea was 
attached to the oath which has survived among us to the present 
day. With how much reason an enlightened people who be- 
lieve in an ever-present and all-powerful God, who is a discerner 
of every thought and intent of the heart, should deem it neces- 
sary or proper to invoke Him, not only on important but even 
on the most ordinary occasions, is now being questioned by 
thoughtful persons in every nation of Christendom. 

There were various definitions of an oath given by English — 
writers on jurisprudence, all agreeing however in their essential 
features. One of the most familiar is: ‘* A religious assevera- 
tion, by which a person renounces the mercy of heaven if he do 
not speak the truth.’’ And another: ‘ A solemn invocation of 


1 Those who are curious on this subject may find more full information in 
an English work on the Nature and History of Oaths by J. E. Tyler, B. D. 
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the vengeance of the Deity upon the witness if he do not declare 
the whole truth so far as he knows it.’’ 

This terrible imprecation results, as was said by Pothier, from 
the form of the oath, which after the promise or declaration 
ends with the words, ‘‘ So helpme God.’’ These words, so ob- 
scure to the mind of the greater number of those called upon to 
pronounce or to assent to them, are construed to mean so may 
God help or save me as I speak the truth, or punish me if I fail 
in my promise. The oath being accompanied by some corporal 
act, usually kissing or laying the hand upon the New Testament, 
the words were formerly added, ‘‘ and these holy gospels,’’ or 
«* these holy evangelists,’’ or other appropriate words following 
the invocation of the Deity. The language of the oath is a 
literal translation of the Latin form, derived from the Roman or 
civil law, Sic me Deus adjuvet et haec sanctu Evangelia, and 
this in turn was copied from a pagan oath,ewherein the juror 
took a stone in his hand and said: ‘If I willingly deceive, 
whilst he saves the city and the citadel, may Jupiter cast me 
away from all that is good as I do this stone.’’ It seems to 
have been the policy of the church in the early period to adopt 
as far as practicable the pagan rites and ceremonies, and to graft 
upon them such forms and rituals as were deemed more appro- 
priate to the Christian faith. In no ceremony is this more 
apparent or striking than in that of the oath as here referred to. 

The ceremony performed by the Jewish people in the taking 
of an oath varied at different times, or with the occasion. In 
some cases they stretched out their hands toward the temple. 
In others they raised the right hand toward heaven — a form 
now increasingly used in Christian countries. The words most 
commonly used were: ‘*God, do so to me and more also,”’ 
clearly implying a curse or imprecation. Another form was: 
‘* As the Lord liveth; ’’ akin to which is the use of the prepo- 
sition ** by.’’ But the blessed Master said in His sermon on the 
Mount: ‘* Swear not at all — neither by heaven, for it is God’s 
throne, nor by the earth, for it is His footstool, nor by thy 
head, for thou canst not make one hair white or black.”’ 

The most solemn oath of the Persians was by the king’s 
head. A similar cath was used in Egypt, as well as in Scythia, 
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and in the corrupt period of the Roman empire an oath of 
this nature was by some considered more awful than by the 
Almighty Himself. 

The form of oath commonly used under the Christian emper- 
ors has already been given, but the most ardent disciples of 
Jesus, who interpreted literally the command of their Master, 
refused to take this oath, and for them a form of declaration 
was substituted, ‘‘ As in the presence of God.’’ But at 
a later and more corrupt period, in this, as in other matters, 
the professed followers of our Lord became indifferent to his 
precepts, kept none of them when it was inconvenient to do so, 
and attempted to prove that they were not to be literally obeyed, 
whenever such teaching comported with their avarice or ambi- 
tion. Oaths were multiplied throughout Europe, often of the 
most direful nature, by the very class of persons who might have 
been expected to Aiscountenance or prohibit them, namely, the 
priests and ecclesiastics, who by their influence had them affixed 
even to ordinary contracts. By this means, as an oath was con- | 
sidered a religious test and within the jurisdiction of the eccle- 
siastical courts, they became a source of great revenue to the 
church. The common ‘swear not at all,’’ as some one aptly 
said, seemed to have been transformed by worldly law-givers into 
‘* swear on all occasions — omit no opportunity of insisting upon 
an oath.’’ In England, especially, they were greatly mul- 
tiplied, and perjury became frightfully common. Besides the 
judicial oath there were oaths of office, oaths of allegiance, mili- 
tary oaths and custom house oaths. Every petty officer and 
subordinate must take an oath of some sort, which was forgot- 
ten about as soon as pronounced. Even in the universities the 
students were obliged on entering to take an oath to keep or 
support all the statutes, privileges and customs of the college. - 
Yet of these statutes and customs, as an authentic commentator 
has said, they knew or could be expected to know little or 
nothing. The fact is that many of them were obsolete, and 
every member violated the oath almost as soon as taken. For 
instance, one of them required that within the college a student 
‘should speak no language but Latin. Yet he spoke English 
every day. Another, that he should employ so many hours of 
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the twenty-four in disputations. But he did not perhaps pass 
one hour in a week in that exercise. And so as to others. 

The imposition of so many oaths by law naturally tended to 
cause less credit to be given to a simple statement or promise, 
and to this was no doubt chiefly due the habit which became so 
common of interlarding ordinary conversation with oaths —a 
practice little known among barbarians and _ semi-civilized 
people. 

In the early part of the seventeenth century there arose in 
England several religious sects, whose tenets, like those of the 
primitive Christians, forbade the use of oaths. Among these the 
most notable were the Friends or Quakers, many of whom en- 
dured the most cruel persecutions and imprisonments rather than 
violate what they believed to be the plain command of the Mas- 
ter. As these sects grew in numbers it became evident that the 
administration of justice was greatly hampered for want of their 
testimony in the courts, their services on juries and in the set- 
tlement of estates, and these considerations, no less than a feel- 
ing of humanity, finally prevailed with the British Parliament 
to pass laws for their relief. The first statute having this ob- 
ject was passed in 1696.1 

By this act Quakers were permitted instead of an oath to 
make a solemn declaration in these words: ‘*I, A. B., do declare 
in the presence of Almighty God, the witness of the truth of 
what I say.’? But the same act provides that no Quaker 
should by virtue thereof be qualified or permitted to give evi- 
dence in criminal cases, to serve on juries, or to bear any office 
or place of profit in the government. 

To many of the Quakers the form of declaration provided in 
this statute was not acceptable, and by Act of 8 Geo. 
1,7 a form of affirmation was provided in which the name of the 
Deity was not pronounced, as follows: ‘* I, A. B., do solemnly, 
sincerely and truly declare and affirm.’’ By Act of 3 and 4 
Wm. IV.,’ this privilege was extended to the United Brethren, 
or Moravians, and the affirmation was allowed to be taken in 
all cases where an oath might be required, thus removing the 
disabilities preserved under the first mentioned statute. 


Act 7 and 8 Wm. III., Chap. 34. * Chap.6(1721). * Chap. 49 (1833). 
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At the same session a form of declaration: ‘‘ As in the pres- 
ence of God,’’ was provided for the people called Separatists. 
Two years later, by Act 5 and 6 Wm. IV.,! a vast number 
of unnecessary oaths were abolished, and a declaration was sub- 
stituted for an oath in the custom houses, in the universities 
and in various other cases. By the ‘*‘ Common Law Procedure 
Act’’ 1854, all persons, without regard to sect, who should 
satisfy the court or officer of their conscientious scruples, were 
to be thereafter allowed to affirm. 

In the United States, and in the American colonies prior to the 
Revolution, the sentiment in favor of less stringent laws respect- 
ing oaths was no less marked than in the mother country. 
Taking Maryland as an example, we find among the proceedings 
of the General Assembly published in the archives of that Prov- 
ince, a letter to the Lord Proprietor dated April, 1649, and 
signed by all the members present, from which the following 
extract is taken : — 

‘¢ We do further humbly request your Lordship that hereafter . 
such things as your Lordship may desire of us may be done with 
as little swearing as conveniently may be, experience teaching us 
that a great occasion is given to much perjury when swearing 
becometh common. Forfeitures perhaps will be more efficatious 
to keep men honest than swearing. Oaths little prevail upon 
men of little conscience.”’ 

This was thirty-seven years before the British act was passed 
‘¢ for the relief of the people called Quakers ’’ and nine or ten 
years before there is any record of any of this sect having come 
into the province. When they did come, and as their 
numbers increased, they several times petitioned the assembly 
in regard to the taking of oaths. A partial relief was obtained 
at the session of 1687-89, but it was not until 1702 that they 
obtained the full privileges which they sought. 

On the formation of the State, just after the promulgation of 
the Declaration of Independence, the Constitution provided that 
‘*the people called Quakers, those called Tunkers, and those 
called Menonists, holding it unlawful to take an oath on any 


1 Chap. 62. 
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occasion, ought to be allowed to make their solemn affirmation in 
the manner that Quakers have been heretofore allowed to affirm, 
and Quakers, Tunkers or Menonists ought also on their solemn 
afirmation as aforesaid to be admitted as witnesses in all crim- 
inal cases not capital.’’ This exception as to capital cases was 
removed by the Constitution of 1797, and by the present law 
an affirmation is in all cases sufficient if made by a person con- 
scientiously scrupulous of taking an oath. This is now the law 
in nearly all of our States, but in a few of them the privilege of 
making affirmation is yet confined to members of certain religious 
sects. 

In England, the Act of 1854, which allowed the affirmation 
to all scrupulous persons in judicial matters, did not apply to the 
Parliamentary oath, as was shown by the prolonged debates in 
the British Parliament, and the wide discussions in the news- 
papers and periodicals growing out of the celebrated case of Mr. 
Bradlaugh. 

This Bradlaugh was an avowed infidel, who, in February, 1882, 
was excluded from the House of Commons for want of relig- 
ious belief. He had been several times elected and refused his 
seat, because he would not take the Parliamentary oath. He 
could not make an affirmation for the reason that only Quakers 
and Moravians were allowed that privilege in such cases. On 
the present occasion he declared his readiness to take the oath, 
but was not allowed to do so. He and his friends were indig- 
nant, and accused their opponents of a narrow bigotry in taking 
this stand, to which Cardinal Manning replied: ‘* Where is the 
bigotry of refusing to allow a man who publicly denies the 
existence of God and the sanctity of an oath to kiss the Word of 
God— and to make an oath which he believes to be not merely 
a form but a farce? To co-operate in such a profanation would 
make the House of Commons a partaker in the act.’’ Atlength 
by a law passed in 1888, known as ‘‘ The Oaths Act,’’ it was 
provided that: ‘* Zvery person, upon objecting to being sworn, 
and stating as the ground of such objection, either that he has no 
religious belief, or that the taking of an oath is contrary to his 
religious belief, shall be permitted to make his solemn affirma- 
tion instead of taking an oath in all places and for all purposes 
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where an oath shall be required by law, which affirmation shal] 
be of the same force and effect as if he had taken an oath.”’ 

Under this act Mr. Bradlaugh, after another election in which 
he was again returned, was allowed to take his seat. 

In an article bearing on this case in the Nineteenth Century 
for August, 1882, Viscount Sherbrooke made a strong argument 
against the imprecatory oath as used in judicial proceedings, in 
which he said: ‘* What is the meaning of ‘ so help you God?’ 
Undoubtedly the person taking the oath calls down on his own 
head an imprecation, renounces all hope from God, prays God to 
desert him and leave him without His shelter and protection, to 
all the powers of evil if he should speak falsely. If there he 
such a thing as ‘ a presumptuous sin,’ where shall we find it more 
clearly than here? It is the renouncing of God’s mercy, the invo- 
cation of a curse, the assumption that we know better than the Deity 
how He ought to treat us, that we have the right and power to 
direct what that treatment should be. If you believe God, it isa 
blasphemous imprecation. If not, it is a hollow and shameless | 
cheat. The real protection against false testimony in courts of 
justice is to be found, partly in the disgrace which detection im- 
plies, but much more in the terror of the law by which he is 
punished.”’ 

A writer in the Fortnightly Review in discussing the Promis- 
sory Oaths Act of 1868 is no less emphatic in his denunciation 
of the imprecatory oath. ‘* What isit,’’ he says, ‘* that a person 
who takes an oath is intended to mean when he uses those awful 
words? If they have any meaning at all (he answers) it is so 
frightful that nothing but the force of habit and long standing 
tradition could reconcile us to their adoption. When aman says: 
‘I am telling the truth, so help me God,’ he is expressing a 
desire that if he is not telling the truth he may be cast off for- 
ever by the creator of heaven and earth and condemned to eter- 
nal misery. He is deliberately staking eternity upon the cour- 
age and honesty with which he may lay bare the secrets of his 
thoughts under the searching probe of an examination in which 
no mercy will be shown him in the process of extorting his unwill- 
ing admissions.’’ 

The distinguished author of ‘* Political Justice’ (W. Godwin) 
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asked the question: ‘‘ Can there be a practice more pregnant 
with false morality than that of administering oaths in a court 
of justice?’”’ And referring to the imprecations he said: « It 
were to be wished that the name of that man had been recorded 
who first invented this mode of binding men to veracity.’’ He 
had surely himself very slight and contemptugus notions of the 
Supreme Being who could thus tempt men to insult Him by 
braving His displeasure. If it be thought our duty to invoke 
His blessing, surely it must: be a most hardened profaneness that 
can thus be content to put all the calamity with which He is 
able to overwhelm us to the test of one moment’s rectitude or 
frailty.”’ 

Such were the views of these writers, and the works of Ben- 
tham, Paley, Dymond and other moralists of the seventeenth 
and eighteenth centuries disclose opinions of like character; 
condemning in the most emphatic terms the language of the 
imprecatory oath. 

Another objectionable feature of the oath is the requirement 
of kissing or laying the hand upon the-Bible, thus converting 
the inspired book into a fetish, or object of worship. One of 
the chief causes of the overthrow of the Andros government in 
Massachusetts Colony was that its officers attempted to force 
the people to lay their hand upon the Bible in swearing. They 
did not object to swearing with uplifted hand. They believed 
in and reverenced the Bible, but they would not use it as an in- 
strument of worship or idolatry. Their sentiments finally pre- 
vailed and at this day in all the New England States and a few 
others, as in Scotland and in France, the oath is taken exclus- 
ively with uplifted hand and the Bible is not used. In England, 
by the recent Oaths Act, a witness may now use that form if he 
elects to do so. 

The kissing of the Bible, which is still the form in many of 
our States, is highly objectionable on sanitary grounds, and 
since the great advance in medical science, is found to be a 
fruitful source of the spread of disease. Added to this, the 
uncleanness of the object after contact with the lips of every 
class of persons, day after day and often for years without chang- 
ing it, is sufficient to deter a fastidious person from touching it. 
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When the Bible is used in swearing, the Jewish people are 
sworn on the Old Testament only, and one reason they give-is 
that this book countenances the taking of an ‘oath, while the New 
Testament forbids it. 

It was a dictum of Lord Coke which has been much criticised 
of late years, that none but a Christian was capable of taking a 
valid oath. If the kissing of the Gospels as a symbol of the 
swearer’s belief were an essential part of the oath, the correct- 
ness of this view could not have been questioned. But this doc- 
trine was effectually disposed of by Lord Hardwicke and Chief 
Justice Willes in the leading cases of Ramkissenseat v. Barker, 
and Ormichund v. Barker.1_ The question in the latter case was 
whether the depositions of persoris of the Gentoo faith, residing 
in the East Indies, made under oath, administered according to 
the ceremonies of their religion, under a commission sent from the 
Court of Chancery, could be used in evidence in England. The 
question was decided in the affirmative aftera learned and lengthy 
opinion, delivered by the chief justice, who held that all persons. 
believing in the existence of a Supreme Being, who will punish 
anyone that shall swear falsely, are capable of taking a valid 
oath, and that it is to be administered in the manner required 
by their religious faith. 

This doctrine has been uniformly held since that period ? by 
the courts of England and the United States, and it is now well 
understood that no especial form is requisite to an oath under the 
common law. It has been repeatedly decided that even where 
the practice is to administer oaths with the imprecatory clause, 
these words are no essential part of the oath. As said by Pro- 
fessor Greenleaf in his most authoritative work on the Law of 
Evidence: ‘‘ The design of the oath is not to call the attention 
of God to man, but of man to God. Not to call upon Him to 
punish the wrong-doer, but on man to remember that He will.” 
In this view, for one who believes in God, an acknowledgment 
of His presence is all that is requisite to constitute a solemn 
promise or declaration made to the court or officer, a valid oath. 

Upon this well recognized principle an act was passed by 


1 Reported in 1 Atkins, 19 and 21. 2 1744, 
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the legislature of Maryland, in 1898, by which the imprecatory 
clause in the oath as well as the requirement of kissing or 
laying the hand upon the Bible in the administration thereof, 
were abolished.’ 

The words of the act, being an addition to article 1 of the 
Maryland Code, are as follows: — 

«¢8A. The form of judicial and all other oaths to be taken or 
administered in this State shall be as follows: ‘In the pres- 
ence of Almighty God, I do solemnly promise, or declare,’ etc., 
and it shall not be lawful to add to any oath the words ‘so 
help me God’ or any imprecatory words whatever. 

‘¢ 8B. The manner of administering oaths shall be by requir- 
ing the person making the same to hold up his hand in token of 
his recognition of the solemnity of the act, except in those 
cases when it shall appear that some other mode is more binding 
upon the conscience of the swearer.”’ 

The substitution of an affirmation for an oath in cases where 
the person is scrupulous regarding the latter, was provided for 
by the code, Article 1, Section 8. The sections of the new law 
are intended to follow this, and in no way to interfere with it, 
although many persons who were scrupulous regarding the old 
form of oath now take the one prescribed by the new law with- 
out objection. 

By this act of the Maryland legislature that State became 
the pioneer in abolishing by law that ‘‘ relic of barbarism,”’ 
the imprecatory oath, and by a rule adopted in the United States 
courts January Ist, 1902, conforming their practice to the State 
law, this heathenish custom which had been so deeply imbedded 
in our judicial system that few had given it any thought or 
believed it possible that it could be changed, has now been 
finally and forever uprooted in Maryland. 

It was argued by those who at first opposed the passage of 
this law, as it has been in other quarters, that the change of 
form, and especially the dispensing with the use of the Bible, 
would result in a total disregard of the oath by a large class of 
Witnesses, and a consequent increase of perjury. But these 


1 Laws of Maryland, 1898, Chapter 75. 
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fears are not borne out by experience. It is the general testi- 
mony that the new law has worked admirably well, and that its 
administration is marked by a far greater degree of dignity and 
solemnity than had prevailed under the former practice. 

The crime of perjury under the old system has prevailed to a 
shocking extent from very early times, and the dread of God’s 
wrath or displeasure has never proved effectual to prevent it. 
There have been, and I fear it must be said, are at this day pro- 
fessional witnesses who are ready to sell their testimony at a 
moment’s notice. A learned author of the last century, writing 
of custom house oaths as administered in England, says: «I 
felt a horror on being informed .on authority that there were 
houses of resort where persons were always to be found ready 
to take any oath required. The signal for the business was the 
inquiry, ‘ any damned souls here?’ ”’ 

A writer in a well-known magazine a few years ago referred to 
a case in Cincinnati where a violation of a Sunday liquor law 
was not only proved but confessed by the defendant. Yet the 
jury promptly pronounced him not guilty. 

In commenting on this case the writer said: ‘‘ To defeat this 
law every juror committed perjury, and Cincinnati looked on, 
if not with complacency, at least with no clear indications of 
popular distress or horror.’’ 

But ‘such indifference unfortunately is not confined to 
Cincinnati. As the writer forcibly says: ‘*If perjury is an 
unpardonable sin, there must be among the custodians of peace 
in all our cities, a great multitude who will never see Paradise.” 

In an address by the President of the Iowa State Bar Associa- 
tion, published in the American Law Review for September- 
October, 1901, the speaker said: ‘* One judge of long experience 
upon the bench writes me that in his opinion about one-half of 
all the evidence received by the defense in criminal cases is 
false. Another, that seventy-five per cent of the evidence 
offered in contested divorce cases approaches deliberate perjury.” 
As for the remedy he says: ‘‘I have taken the opinion of repre- 
sentative men in many States upon the subject, and without a 
single exception they claim that among the class of men who 
would ordinarily perjure themselves in a court of justice, the 
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fear of certain prosecution and imprisonment would exert a 
greater influence than the threat of everlasting damnation in the 
life to come.’’ It would be tedious to recite the instances 
coming to the writer’s knowledge or information of a total dis- 
regard for an oath, not only by the ignorant and criminal classes, 
but too often by men who pass for moral and respectable 
citizens. 

The punishments for perjury prescribed by law have generally 
been severe enough. By the twelve tables of the Roman law it 
was death. In England they were formerly the loss of the hand, 
cutting out the tongue, etc., with deprivation of Christian burial. 
Now, they are fine and imprisonment, with incapacity to serve 
as witnesses ever afterwards. Heavy fines, and terms of im- 
prisonment varying in length are the punishments generally 
attached to the crime in this country. It is to a laxity in the 
enforcement of these penalties that their want of effectiveness is 
due. Perjurers are too often left to the retribution which has 
so little terror for them in the life hereafter, and the cause of 
justice and morality continues to suffer for want of testimony 
which can be relied upon as honest and true. 

Such considerations have led many jurists to the conclusion 
that the ends of justice would be fully as well attained if all 
oaths were abolished and a simple affirmation substituted, with 
temporal penalties provided for false testimony, and rigidly 
enforced, in like manner as if given under oath. Two thousand 
years ago Cicero declared that ‘* whoever can be prevailed upon 
to utter a falsehood may be easily won over to commit perjury — 
for the man who has once deviated from the line of truth 
generally feels as little scruple in consenting to perjury as to a 
lie.’” The French jurist, Pothier, said that in forty years’ 
practice he had met with but two instances where the 
parties, in the case of an oath, offered after evidence (a 
practice prevailing in the courts of some European countries), 
had been prevented by a sense of religion from persisting in their 
testimony. A writer in the North American Review for Sep- 
tember, 1882, in an able article entitled, ‘‘Oaths in Legal Pro- 
ceedings,’’ asks the question, ‘‘ Do oaths at this time assist 
courts of justice in arriving at the truth? Do they not rather, 
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with all the cumbersome strictures connected with them, prevent 
the truth from being obtained in many instances?’’ And the 
answer is given in the same article: ‘* History does not record 
that this universal practice has at any time resulted in good, nor 
is it shown that in any instance it has proved more beneficial to 
the human race than the simple, ‘ Yea, yea, nay, nay,’’ pre- 
scribed by the founder of the Christian religion.”’ 

The late Sir John Mellor, one of the judges of the Queen’s 
Bench, Westminster, was the author of a pamphlet printed in 
London in 1884 entitled «* Suggestions as to Oaths,’’ from which 
I extract the following significant passages : — 

‘*T contend, as I believe the fact to be, that the existing want 
of reverence and awe rightfully attaching to the name of God is 
mainly due to the frequent and profane use of oaths. * * * 
Profoundly convinced by a long judicial experience of the gen- 
eral worthlessness of oaths, especially in cases in which their 
falsity cannot be tested by cross-examinations, or be criminally 
punished. I have become an advocate for the abolition of oaths 
as the test of truth; but I would retain the punishment for false ; 
declarations wherever at present the law prescribes a penalty 
for a false oath * * * An honest man’s testimony will not 
be made more true under the sanction of an oath, and a dis- 
honest man will only be affected by the dread of temporal pun- 
ishment.’’ 

The subject of the abolition of oaths has for some years been 
agitated in the assemblies of different European countries. The 
late distinguished publicist, Signor Bonghi, was an advocate for 
their abolition in Italy, and there have been warm discussions of 
the subject in the Chamber of Deputies of Spain and of France. 
At the time of the Bradlaugh controversy in the British Parlia- 
ment, reports were received at the Foreign Office respecting the 
oaths then used in continental countries and publications purport- 
ing to contain extracts from these reports have appeared in some 
of our newspapers, but they have not been free from error. As 
an instance, it was stated that a promise was in every case sub- 
stituted for an oath in Austria. But by correspondence with 
our minister at Vienna it is ascertained that this is not the case, 
although the words, ‘* so help me God,’’ or their equivalent, 
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are not used. It was also said that all oaths had been abolished 
in Germany. But one of our consuls to a German port—a 
lawyer by profession — in a letter to the author of this paper, 
asserts that this has not been accomplished, and that the words 
of the oath still include the imprecation. The testimony of 
witnesses is taken down in writing in the shape of a pro- 
tocol, and the court determines after the testimony is taken 
whether the wittness shall be sworn or not. The consul says: 
‘«« There are a great many prosecutions in Germany for perjury, 
and there is hardly a day passes that I do not see some such case 
noticed in the newspapers.’’ 

But if not in Europe, the experiment of abolishing all oaths, 
judicial as well as official, has been successfully tried on this 
side of the water. This was accomplished thirty years ago by 
our neighboring republic of Mexico, when by an amendment to 
its constitution the simple promise to speak the truth was sub- 
stituted for the oath in all cases, and a very high authority! 
expressed to the writer his opinion a few years ago that the 
administration of justice had in no way suffered by the 
change. 

Since the passage of the Maryland Act of 1898 the kissing of 
the Bible has been abolished in several other States, including 
New York and New Jersey, and by an amendment to the code 
of California, enacted in 1901, the imprecatory clause has been 
eliminated from the oath in that State. 

A bill for the enactment of a law similar to that of Maryland, 
which was introduced in the legislature of North Carolina during 
its last session at the instance of the progressive governor of 
that State, passed the Senate but did not obtain a majority in 
the House. 

The Constitutional Convention of Virginia, which met in Rich- 
mond in 1901, had before it a proposition to abolish all oaths, 
or to adopt the Maryland law, which had the approval of some 
of its most influential members, and was referred to the legisla- 
tive committee, but failed to pass. 

These instances, however, are sufficient to show an unmis- 


1 The late Minister Romero. 
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takable and growing sentiment in opposition to the old forms, 
and indicate an approaching fulfillment of a prophecy made by 
this journal some years ago, that ‘ it is only a question of time 
when all religious tests affecting the admissibility or credibility of 
witnesses will be everywhere removed from the statute books.’ 
BENJAMIN P. Moore. 


BaLTIMORE, MD. 


i 
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AmeRicaN Ban Association. — The American Bar Association holds 
its twenty-sixth annual session this year at the Hot Springs of Virginia, 
for three days, beginning on August 26th. The meetings will be held 
at the Homestead Hotel, and there will be side meetings of the Section 
of Legal Education, the Section of Patent, Trade-Mark and Copyright 
Law, and the Association of American Law Schools. The principal 
feature of the meeting will be a paper read by Sir Frederick Pollock, 
LL.D., D. C. L., of London, England, on a subject not yet given out. 
The annual address will be delivered by the Hon. Le Baron B. Colt, of 
Rhode Island, United States Circuit Judge for the First Circuit. On 
Thursday evening at eight o’clock there will be a paper by William A. 
Glasgow, Jr., of Roanoke, Virginia, subject not given out. 

The annual dinner will take place at the Homestead Hotel on Friday 
evening at eight o’clock. A parlor in the hotel will be open as a recep- 
tion room for the use of members of the Association and delegates who 
attend during the meeting ; and members and delegates are particularly 
requested to register their names on arriving. 

The programme of the Section of Legal Education includes the 
address of the Chairman, George W. Kirchwey, Dean of the Columbia 
(N. Y.) Law School; a paper by Samuel Williston, of the Harvard 
Law School, on ‘‘ Examinations for the Bar;’’ a paper by James 
Brown Scott, of the Columbia Law School, on ‘‘ The Place of Inter- 
national Law in Legal Education; ’’ and a general discussion of the 
subject of these papers. 

The programme of the Section of Patent, Trade-Mark, and Copy- 
right Law includes an address by Edmund Wetmore, of New York 
(formerly President of the American Bar Association), as Chairman 
pro tempore of the section; a paper by Robert H. Parkinson, of 
Chicago, on some patent law topic, the title of which will be announced 
later; a paper by M. B. Philipp, of New York, on some trade-mark 
law topic, the title of which will be announced later; and a paper by 
J. Nota McGill, of Washington, D. C., on some patent law topic, to 
be announced later. ‘ 

The programme of the Association of American Law Schools includes 
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an address by the President, Judge Simeon E. Baldwin, of the Yale 
Law School, on ‘* The Study of Elementary Law as a Necessary Step 
in Legal Education ;’’ a paper by William S. Curtis, of the St. Louis 
Law School, on ‘‘ Examinations in Law Schools; ’’ and a discussion of 
these papers. 

The President of the American Bar Association for this year is Fran- 
cis Rawle, of Philadelphia, to whose constant and untiring energy, 
extending now over a period of twenty-six years, the existence and 
prosperity of the Association owe so much. The Secretary is John 
Hinckley, of 215 North Charles street, Baltimore, Md., whose father, 
John Hinckley, was the original Secretary, and who stepped into the 
office in succession to his father on the death of the latter some years 
ago. The Treasurer is a new man, so far as the American Bar Asso- 
ciation is concerned. He is Frederick E. Wadhams, of 34 Tweddle 
Building, Albany, N. Y. He occupies the office in succession to Fran- 
cis Rawle, who was the first Treasurer, and who held the office for 
twenty-five years. Mr. Wadhams is a man of great energy. He has 
succeeded in raising the membership of the New York State Bar Asso- 
ciation, of which he is Secretary, to the highest point occupied by any 


Bar Association in the country, not excepting the American Bar. 


Association. 

Whether the meeting of the American Bar Association, at a some- 
what remote place of summer resort in the South, will be in the best 
sense 4 success cannot be predicted with much confidence. It is the 
first time in the history of this learned and powerful organization that 
it meets south of what was once called Mason and Dixon’s Line. The 
members are advised that the place of meeting will be, toward the end 
of the month of August, cool, salubrious, and delightful, — a place 
where any tired lawyer might well wish to spend a week or two were 
there no such attraction. The members are strongly urged to turn out 
and make the first Southern meeting of the Association a success. They 
may feel assured that the Southern members, who are very numerous, 
will do their share to this end. 

Immediately preceding the meeting of the American Bar Association, 
the Virginia State Bar Association holds a session at the same place, 
at which the distinguished Walter Clark, Chief Justice of the Supreme 
Court of North Carolina, will deliver an address. 

The route for the Northeastern members will be from New York City 
over the Chesapeake & Ohio Railroad, starting on an afternoon train 
which leaves via the Pennsylvania Railroad, from the Twenty-third 
street Station (ferry) at 4:55, known as the “‘F. F. V. Limited,” 
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arriving at Hot Springs at 7:25 the next morning, the train carrying 
Pullman compartment cars to Hot Springs without change. Members 
preferring a daylight ride may leave New York at 7:55 a. m., arriving 
at Hot Springs at 9:45 p. m. A special train will be made up at Cin- 
cinnati on Tuesday, August 25th, for Hot Springs over the Chesapeake 
& Ohio Railroad, provided one hundred subscriptions for that train 
can be obtained. Details of both itineraries have been sent to all 
the members by the Secretary, John Hinckley, Esq., of 215 North 
Charles street, Baltimore ; and details of the special Cincinnati train 
have also been sent out by Mr. Hinckley; but special inquiries will be 
answered by addressing the Chairman of the Local Committee, Charles 
M. Hepburn, Esq., 307 Carlisle Building, Cincinnati, on or before 
August 18th. 


Toe Micnuigan Bar Association. — This learned body held its 
fourteenth annual session at Detroit on the 18th and 19th of June, 
under the presidency of Adolph Sloman, Esq. About 250 members 
were present, and the meeting was in all respects a success. The 
headquarters of the Association were at that celebrated hostelry, the 

Cadillac Hotel, a hotel built by a wealthy man almost without regard 
to expense or to the question of getting back interest on his invest- 
ment. The meetings of the Association took place in the largest court 
toom in the new court house at Detroit, the dedication of which was 
celebrated last year, as our readers will recall. It is a palace in itself, 
and the audience room in which the Association held its meetings was 
very well adapted to the occasion. 

The venerable Alfred Russell, old in years but young in intellect 
and in heart, was on hand with a critical paper on three decisions of 
the Supreme Court of the United States, which we print in our pages 
of leading articles in this number. The Annual Address was delivered 
by Seymour D. Thompson, of New York City. The subject of his 
address was ‘‘ Damage Law and Damaged Lawyers.’’ He broke loose 
from his subject and spoke orally, so that it will be difficult to know 
what he did say until it appears in the printed transactions of the pro- 
ceedings, if it ever does. The meeting wound up with a banquet at 
the Cadillac Hotel, given by the Bar Association of Wayne County. 

An unique feature of this meeting was news of the approval by the 
Governor of the bill prepared and promoted by the Association for the 
relief of the Supreme Court of the State. The Association had done 
more than merely to content itself with drawing the bill and getting it 
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introduced in the legislature. It had interested the local Bar Associa. 
tions throughout the State in the measure, and had brought such 
pressure to bear in favor of its passage that it passed the House of 
Representatives, but by the majority of one vote only. Sentiment 
in favor of it at the Capitol had, however, acquired such an impetus 
that it passed the Senate by a large majority. It then fell into 
the hands of the Governor, and after the adjournment of the legis- 
lature he had, under the Constitution of the State, a stated number 
of days in which to sign it, failing in which it would lapse and fail 
to become a law. On the morning of the first day of the session 
of the Michigan State Bar Association a member, Judge J. W, 
Donovan, of Detroit, we believe, rose, and, addressing the Chair, 
called attention to the fact that the bill had not been signed by the 
Governor; and, pointing to the clock, he said that unless it were 
signed within forty-five minutes it would fail to become a law. There- 
upon the Association took decisive action. A committee was appointed 
to confer with the Governor by telegraph and by telephone, and to urge 
him to sign it. No disputatious lawyer delayed the proceedings by 
putting in his superfluous yawp. The committee at once got the ear 
of the Governor on the long distance telephone and began ‘to argue the 
question with him. The Governor said that there did not appear to be 
any demand for the measure on the part of the business community. 
The arguing lawyers replied that the Bar represented the business com- 
munity with respect to the measure, and that the business community 
looked to their lawyers to see that the right thing was done in the mat- 
ter; and they called the attention of the Governor to the fact that all 
the legal bodies and prominent lawyers in the State were on record in 
favor of the measure. When the telephonic conference ended a very 
few minutes were left before twelve o’clock within which time the 
Governor must sign the measure or it would lapse; and the Governor 
had not promised to sign it, and the lawyers felt very much discouraged 
about it. They then went on an excursion on a steamboat, and were 
preparing to assuage their grief in something stronger than water when 
a telegraph messenger boy came running towards them as they were — 
streaming over the gang-plank, and inquired for Mr. Sloman (the 
President of the Association), and handed him a telegram, which 
announced that the Governor had signed the bill. Mr. Sloman shouted 
the good news to the streaming multitude, and there was a general 
-hand-shake all around; and on that excursion no water got in between 
decks. This measure will be described in a succeeding paragraph. 
The passage and approval of the measure for the relief of the Supreme 
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Court justified the fourteen years of existence of the Michigan Bar 
Association, if nothing else did. 

The address of George W. Bates, of Detroit, on the subject of ‘‘ The 
Negotiable Instruments Law in the Legislature ’’ was an able and sug- 
gestive paper. Efforts have been made in Michigan, which have been 
successful in many other States, to codify the law relating to negotiable 
instruments, but interest in the subject appears to have gradually died 
out. One of the objects of the paper of Mr. Bates was to revive that 
interest and to impress upon the Bar and people of the State the ex- 
pediency, if not the necessity, of reducing the law of negotiable in- 
struments to the form of a statute so as to make the law of Michigan 
conform to the law of other States of the Union. His address was on 
the lines of the paper read by Judge Chalmers at the last meeting of the 
American Bar Association;' and also of the paper read by Judge 
Lyman D. Brewster, at the last meeting of the New York State Bar 
Association.?2 We hope to print this able and suggestive paper here- 
after. 


Tae New Supreme Court or Micuican.— The measure referred to 
in the preceding paragraph, recreating the Supreme Court of Michigan 
by increasing the number of judges from five to eight, deserves some- 
thing more than a passing notice. The theory of the measure is that 
five judges shall constitute a quorum and shall be in session hearing 
arguments, so far as it may be necessary; while three of its eight 
judges shall be constantly at work in their chambers writing opinions 
in cases which have been argued before the court in which arguments 
they participated. In other words, the Bar of Michigan hit upon a 
scheme of obvious sense and utility by placing the judges of the court 
in a species of rotation, five of them in session hearing arguments, and 
three of them in their chambers writing opinions. In case of dissent- 
ing opinions upon proper application, there is a rehearing before the 
full court; and so there is in other cases. But it will be perceived 
that the bill provides that every litigant, whether his interests be large 
or small, shall be entitled to an oral argument before the court. The 
justices will first be elected for a short term, and afterwards for a 
period of eighty ears, two members of the court will be elected every two 
years. One reason why the Governor was so slow in signing the bill is 


1 36 Am. Law Rev. 733. 2 37 Am. Law Rev. 348 
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believed to have been that it provided for the election and not for the 
appointment of the new judges, thus depriving him of the patronage 
which he would have received had they been appointed instead of 
elected. It ought to be added that the committee of the Michigan 
State Bar Association on law reform who prepared this measure and 
laid it before the legislature were John C. Patterson, Levi L. Barbour, 
and William L. January. The following is the text of the law: — 


SrctTion 1. That Sections 1, 3 and 13 of Act No. 146 of the Public Acts of 1857, 
approved February 16, 1857, as amended by Act No. 6 of the Public Acts of 
1887, approved February 5, 1887, being Sections 177, 179 and 185 of the Com. 
piled Laws of 1897, entitled “ An Act to provide for the organization of the 
Supreme Court,’’ be and the same are hereby amended so as to read as 
follows: — 

Section 1. From and after the first day of January, 1905, the Supreme 
Court shall consist of a chief justice and seven associate justices to be chosen 
by the electors of this State and in the meantime the Supreme Court shall con- 
tinue as at present organized. 

Section 3. At the election to be held in the several townships and cities of 
this State on the first Tuesday after the first Monday of November, 1904, there 
shall be elected three additional associate justices of the Supreme Court who 


shall enter upon office on the first day of January, 1905, one of whom shall hold | 


his office until the thirty-first day of December, 1907, one shall hold his office 
until the thirty-first day of December, 1909, and one shall hold his office until 
the thirty-first day of December, 1911. The ballots cast at such election for 
such justices shall designate the term of service of each justice voted for. At 
the election to be held in the several townships and cities of this State on the 
first Monday of April, 1905, there shal! be elected one justice of the Supreme 
Court who shall hold his office for the term of eight years from and after the 
first day of January, next succeeding such election. At the election to be held 
in the several townships and cities in this State on the first Monday in April, 
1907, and every two years thereafter there shall be elected two justices of the 
Supreme Court to hold their offices respectively for the term of eight years from 
and after the first day of January, next succeeding such election. The several 
justices of the Supreme Court now in office shall hold their offices respectively 
during the term for which they have been elected and the term of all other 
justices of the Supreme Court shall be eight years as above provided. 

Section 13. Five judges shall be sufficient to form a quorum for the hearing 
of cases and the transaction of business by the Supreme Court organized under 
the provisions of this act, and the court shall have the same jurisdiction and 
power which have been conferred by the constitution and laws now in force, 
upon the present Supreme Court. 

Parties to proceedings pending before the Supreme Court shall be entitled to 
an oral hearing in all calendar cases and upon all motions involving constita- 
tional questions and personal liberty. Whenever there shall be filed a dissent- 


ing opinion in a case heard by a quorum of five judges only, the parties therein 


shall have a right to a rehearing before the entire bench upon making a proper 
application therefor. From and after the thirty-first day of December, 1905, 
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the powers and duties appertaining to the office of chief justice of the Supreme 
Court shall devolve from time to time upon the two justices of that court whose 
term of office shall soonest expire by its own limitation; the justice having 
served the longest time in said court shall discharge such duties during the 
year next preceding the last year of his term and the justice having served the 
shortest time in said court shall discharge such duties during the last year of 
his said term; provided, however, in case the said two justices have served the 
same length of time in said court then the justice senior in years shall discharge 
such duties during the year next preceding the last year of his term and the 
justice junior in years shall discharge such duties during the last year of his 
term. 

Four terms of the Supreme Court shall be held annually, commencing Tues- 
day after the first Monday of January, April, June and October, which shall be 
called respectively the January, April, June and October terms of said court. 
All the terms of said court shall be held in the Supreme Court room in the City 
of Lansing and County of Ingham. The court may hold special or adjourned 
terms and shall continue its sessions a sufficient number of days at each term 
to hear all the cases ready for hearing and all causes and questions not decided 
at the term when the same was submitted shall be determined early in the next 
succeeding term. 


FeprraL JupiciaL IN THE Circuit. — Judge 
Henry Ciay CaLpweELt recently resigned the office of Circuit Judge of 
the United States for the Eighth Judicial Circuit, and his resignation 
was accepted. He has retired to his ranch at Wagon Wheel Gap, 
Colorado, where he will probably spend the rest of his days, which we 
hope may be long, befriending the antelope and the birds, and enjoying 
the repose which he has so well earned. We have not before us at the 
time of this writing the materials for a sketch of this remarkable Judge, 
but we hope to be able to publish a sketch of him hereafter. 

It lies within our recollection that toward the close of the Civil War, 
he was stationed at Little Rock, Arkansas, in the character of Colonel 
of the Third Iowa Cavalry, and that while holding this military office 
it became necessary to reorganize the Federal judicial machinery in that 
State, and he was appointed by President Lincoln to be United States 
District Judge for the Eastern District of Arkansas. He thus literally 
got out of the saddle to ascend the Federal bench. His position was 
most trying. It was the habit in those days to thrust the decision 
of political questions upon the Federal judiciary; but Judge Caldwell 
wisely kept his court out of such controversies, and thereby earned the 
respect of sensible men of all parties. Even the controversy between 
Baxter and Brooks for the possession of the office of Governor of 
Arkansas, which, if we are not mistaken, actually led to bloodshed, or 
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at least to something resembling the exercise of war, failed to disturb 
his serenity. 

When Judge CaLpweE Lt was first appointed to the office and resigned 
his military commission, Lieutenant-Colonel Jonn W. NosLe succeeded 
him as full Colonel, and was afterward brevetted Brigadier-General. 
When Bensamin Harrison became President he appointed General 
Noste to be his Secretary of the Interior. When Davin J. Brewsn, 
who then held the office of United States Circuit Judge for the Eighth 
Circuit, was appointed to be a Justice of the Supreme Court of the 
United States, Mr. District Judge CatpweLt was promoted to the 
office of Circuit Judge in succession to him. Possibly this promotion 
may have been due to the influence of his old friend and comrade, 
General Nosie, at the White House. 

If there was any expectation, in making this appointment, that a 
judge was being appointed who would run his court in accordance with 
the prevailing ideas of the party in power, that expectation was cer- 
tainly disappointed. Judge Catpwxtt had this overpowering charac- 
teristic. He did not, like so many Federal judges, do his thinking on 
the side of the rich, but if he leaned toward either party as between 
the rich suitor and the poor suitor, he leaned in favor of the poor - 
suitor. Like ANDREW Jackson, he was in favor of the under dog. 
His sympathies went out in favor of the poor devil who was down. 
It often became his duty to administer great railway systems by means 
of receivers, and in that capacity he never failed to overlook the rights 
of the men whose toil and sweat had created the great properties. We 
have already stated in these pages that he was the first judge in this 
country to recognize the rights of laboring men to appear before the 
court in the capacity of a union, and in that organized capacity to 
present their grievances to the court. There is hardly a brakeman on 
any of the Northwestern railway systems that has not heard of him 
and that does not respect him. The writer of this note, crossing the 
continent, had occasion in speaking to a fellow passenger, to mention 
Judge CALDWELL, when a brakeman standing in the doorway could not 
resist the impulse of saying: ‘‘ He is the right sort of a judge. [If all 
the Federal judges were like Catpwett the workingmen would have 
no ground of complaint.’’ 

The writer remembers, twenty-seven years ago, when holding the 
office of Master in Chancery of the United States Circuit Court, that he 
had occasion to report against allowing certain claims for damages 
preferred by farmers living some three hundred miles from St. Louis, 
whose stacks had been burned by fires set by passing locomotives 
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shortly before the railroad had passed into the hands of receivers in a 
suit in equity to foreclose a mortgage thereon. As the law then stood © 
he was obliged to report against the allowance of the claims, although, 
as demands against the railway company, they were evidently meri- 
torious. Judge CaLpwe tt had very hard work to confirm the report. 
There was one especially distressing feature in the cases. The 
farmers had been ruled to give security for costs, and they put up small 
sums of money instead, and the costs and expenses covered these sums 
and prevented their return. When Judge Catpwe.i heard the excep- 
tions to the report, his face became red. It was evident that a sense of 
outrage at the way the farmers had been treated, was working in his 
breast. He wanted to see some ground on which he could set aside 
the report and do justice to those injured third persons, who in some 
cases had lost their entire crops in order that the railroad might be 
operated in the vicinity of their farms without any case or regard for their 
rights. But he found himself, in the then state of the law, obliged to 
confirm the reports. Soon after, however, he made a law for himself 
to do justice in such cases. On an application for the appointment of 
a receiver of a railroad, he granted the application upon certain condi- 
tions, among which were that claims for damages done to third persons 
for a stated time prior to the appointment of the receiver should be 


placed upon the footing of preferred claims and paid by the receiver. 
Another was that claims for supplies furnished the railroad company 
for a stated period prior to the appointment of the receiver should, in 
like manner, be placed upon the footing of preferred claims and paid by 
the receiver. 


His views upon these questions and his strong sympathy in favor of 
the man that has done the work or furnished the supplies, or innocently 
suffered the loss through the operation of the railway, will be found in 
a remarkable address delivered by him at a banquet of the Colorado Bar 
Association a few years ago, entitled ‘‘ Coon Skin Cap Law.’’ We 
have had that address upon our waiting list for publication in the 
American Law Review, but for some time past have not been able to 
find it. It was too good a thing to let lie around. We should have 
kept it under lock and key till it got into the hands of the printer. 
Some man with a better appetite than conscience has evidently stolen it 
from us. It is one of the best banquet speeches we have ever read 
In short, like Jesus of Nazareth, Judge CaLpwett at every turn, in 
every act, on every occasion, had compassion on the multitude.’ The 
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consciousness of having, on every occasion where it was possible, 
done good, and having, on every occasion where it was not possible, 
endeavored to do good, is a rare jewel for a judge to take with him 
into his retirement. 

Judge Wittiam C. Hook, of Leavenworth, Kansas, now holding the 
office of District Judge of the United States for the District of Kansas, 
has been appointed to succeed Judge CaLpwE LL; but it is understood 
that he will not qualify as Circuit Judge until after his appointment 
has been confirmed by the Senate. Judge Hook is very highly spoken 
of. He is agraduate of the Law Department of Washington University 
of St. Louis, and it is a singular coincidence that he received the ap- 
pointment of United States Circuit Judge exactly twenty-five years 
to a day after he received his diploma from that celebrated law school. 


Toe Warersury Strike Murper.—On the night of Saturday, 
March 8th, Paul Mendelsohn, a special police officer, riding on a car 
of a street railroad company in Waterbury, Conn., whose employés 
were on a strike, was set upon by masked men in a lonely place in the 
suburbs and murdered by being shot through the head. The con- 
ductor in charge of the car was badly beaten, and the motorman was 
chased into a nearby swamp, where he eluded his pursuers. That the 
masked assassins did not intend to murder the special officer, but 
merely intended to murder the conductor and motorman, does not tend 
to change or mitigate the character of their offense. Nor did the fact 
that the Central Labor Union offered a reward of two hundred and fifty 
dollars for the apprehension of the murderer serve to pull the wool over 
the eyes of the public one bit. It tended to arouse civic patriot- 
ism and to suppress the popular cowardice which makes such in- 
cidents possible. A large number of citizens of Waterbury imme- 
diately met and formed an alliance, pledging themselves to ride 
on the street cars in defiance of the labor union boycott and thus 
to break the strike which had been going on for two months. And 
they were successful; for the strike, though nominally and pre- 
tentiously kept up by the authors of it, has disappeared, and the street 

- cars in Waterbury, at the time of this writing, are running without the 
aid of the strikers, and in defiance of them, peacefully and just as they 
were running before the strike. 

In the meantime the street railroad company, against whom the 
strike and boycott were leveled, has brought an action against the 
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unions participating therein, to recover damages in the sum of twenty 
thousand dollars, and the funds of the defendant union organizations 
in bank, and of individuals named as defendants in the suit, have been 
attached. This action proceeds upon the doctrine of the British House 
of Lords in the Taff Vale case described at length by Mr. Steffee in a 
former issue of this Review.! No more serious blow could have been 
dealt to the cause of organized labor than was done by this cowardly 
assassination. The American people have not degenerated to the 
point where they can condone black masks and midnight revolvers. 
The mass of the laboring people despise such methods, and if they be- 
come general the result will be to dissolve the labor unions, so far as 
their American membership is concerned, and leave them in the hands 
of the Italians, the Slavs, and other undesirable immigrants. 

Unfortunately, the facts show that incidents of this kind are not the 
sporadic, but are the ordinary incidents of strikes. In the recent 
anthracite coal strike a very considerable number of murders, of 
cowardly assaults, and of dynamite outrages were committed. There 
is no such thing as a peacefnl strike. There cannot be. A peaceful 
strike is just as much of an anomaly as would be a peaceful mutiny in 
an army or on a shipof war. Every strike, in order to succeed, must 
be carried through by force, by violence, and, if necessary, by crime. 
The American people are not going to stand this sort of business any 
longer. Those who seek to carry out their purposes by crime might 
just_as well know that they stand arrayed against the forces of organ- 
ized _society, and that they cannot succeed without fighting. 


Firth AnnuaL Mgetinc or THE North Carouina Bar Associa- 
TION. — The fifth annual meeting of this learned and influential body 
was held on the first, second and third days of July at Morehead City, 
& summer resort on the sea-coast. Colonel Charles Price, the distin- 
guished President of the body, was detained at home by reason of ill- 
ness. In his absence the Chairman of the Executive Committee, 
Colonel John W. Hinsdale, called the meeting to order and 
introduced Hon. O. H. Guion, of Newbern, who, in a happy 
speech, extended a welcome to the lawyers. Major W. A. Guthrie 
responded to the address in his own peculiar and pleasant style. The 
Association then proceeded to business, with Judge T. B. Womack in 
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the chair. Judge R. W. Winston, of Durham, was appointed to pre- 
pare a memorial on the late John Gray Bynum. After the appoint- 
ment of the usual committees and the reception of fifteen new members, 
swelling the total membership to 360, of which 140 were present, — 
the meeting adjourned until the evening session. At the evening 
session the principal feature was an address by Clement Manly, Esq., 
on ‘* The Jury System.’’ This wasan able and suggestive paper, and 
we expect to print it in these pages hereafter. The principal feature 
of the morning session of the second day was the Annual Address by 
Seymour D. Thompson, of New York City, on ‘‘ Twentieth Cen- 
tury Problems.’’ It was well received. W. D. Pruden, Esq., of 
Chowan, was unanimously elected President for the ensuing year, 
Mr. Pruden is a lawyer of high character and pronounced ability, and 
in his selection the Association did itself credit. 

A noticeable feature of the convention was the number of judges and 
other public officials who were in attendance. ‘These included, if we 
mistake not, three members of Congress, the Governor of the State, an 
ex-Governor of the State, Chief Justice Walter Clark, of the Supreme 
Court of the State, the Attorney-General of the State, the Lieutenant- 
Governor of the State, many Superior Court Judges, two of them being, 
brothers, and, notwithstanding ten years difference in their ages, 
presenting a striking resemblance to each other. To attempt to name 
these distinguished men would make a catalogue too long. Their 
presence argues in favor of the power and influence of the body to 
whose meeting they gathered. In no part of our country does the 
Bar exert, relatively to the rest of the people, the same influence as in 
the South. It has been the fortune of the writer of this note to address 
several Bar Associations both in the North and in the South, and he 
has never faced a finer audience than at Morehead City. In this state- 
ment it would be ungracious not to include the ladies, guests of the 
Association, many of whom were scattered through his audience, who 
entered into the points of his address in a most appreciative manner, 
and who afterwards discussed them with him with remarkable 
intelligence. 

The event of the evening of the second day was an address by Hon. 
R. W. Winston, of Durham, on the subject of — well, we have forgot- 
ten the subject — no rose by any name could smell sweeter — no one 
could forget the substance of it. It was a brilliant paper, teeming 
with wit and sentiment, and was received with rounds of applause. 

The third day was devoted to the finishing of some odds and ends 
and to a fishing excursion out on the deep, gotten up by the indefatig- 
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able Chairman of the Executive Committee, Colonel Hinsdale. We were 
told that this remarkable man commanded in his youth a regiment of 
Confederate cavalry, every enlisted man of which was under twenty 
years of age, and that he is the best corporation lawyer in North Caro- 
lina outside of railroad law. 


OrneR Hor Werartner Bar Associations. — One other hot weather 
Bar Association, that of Ohio, held an annual session at Put-In-Bay on 
July 7th. The principal event of the meeting was the address of Hon. 
John H. Wise, of New York City (formerly of Virginia), on The 
Political Rights of the Negro in the South. We have not received 
a report of the meeting, and are unable to speak further of its proceed- 
ings. The twentieth annual meeting of the Missouri Bar Association 
was held in St. Louis on June 5 and 6. The principal address was 
delivered by Mr. Justice David J. Brewer on ‘‘ The Triumphs of 
Justice.’? Other addresses were delivered as follows: ‘‘ Legal Biog- 
raphy,’’ by R. F. Walker; ‘‘ Causes and Remedies for Strikes,’’' by 
Judge Thomas A. Sherwood; ‘‘ The Lawyers of the American Revolu- 
tion,’ by Judge Edward P. Gates. The inimitable Smith P. Galt 
presided at the banquet. The speech of Mr. Justice Brewer at the 
banquet is said to have even surpassed his oration. 


CovunTER ORGANIZATIONS AGAINST LaBor Unions. — The tyranny of 
the labor unions is producing its natural fruit in counter organizations 
of working men. The movement appears to have started by the incor- 
poration, under the laws of Indiana, of an organization known as ‘‘ The 
Independent American Mechanics’ Union,’’ with its principal office in 
the city of Anderson, in that State. A similar organization was 
recently incorporated under the laws of New York by the name of 
‘The Independent League of America.’’ The nature of these organ- 
izations will be best understood by the following extract from the 
Articles of Incorporation of the Indiana organization : — 


The objects of this association shall be to encourage industry, economy, 
thrift, and honesty among its members; to maintain amicable relations between 


1 Reprinted under another title elsewhere in this number. 
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employés and employers of labor; to assist its individual members in obtain- 
ing the highest wages consistent with the general good of all concerned; to 
promote all forms of productive industry and increase the employment of labor 
at good wages; to prevent unjust and unreasonable discrimination against any 
of its members by any person, combination, or conspiracy to prevent such 
members from securing employment in any branch of industry, and to protect 
and defend its members against any and all attempts by any person or combina- 
tion of persons to abridge the inalienable right of all mankind to work for such 


wages as shall be mutually satisfactory to the individual workman and his 
employer. 


PouiticaL CorRuPTION IN R#opE IsLaNnD AND ELSEWHERE. — Goy- 


ernor GaRvIN, in his recent message to the legislature of. Rhode 
Island, used this language : — 


That bribery exists to a great extent in the elections of this State is a mat- 
ter of common knowledge. No general election passes without, in some sec- 
tion of the State, the purchase of votes by one or both of the great political 
parties. It is true that the results of the election may not often be changed so 
far as the candidates on the State ticket are concerned, but many assemblymen 
occupy the seats they do by means of purchased votes. M 

In a considerable number of our towns bribery is so common and has existed 
for so many years that the awful nature of the crime has ceased to impress. In 
some towns the bribery takes place openly, is not called bribery, nor considered 
a serious matter. The money paid to the voter, whether §2, $5, or $20, is 
spoken of as a payment for his time. 

The claim that the money given to the elector is not for the purpose of influ- 
encing his vote, but in compensation for time lost in visiting the polls, is the 
merest sophistry, and should not deceive any adult citizen of ordinary intelligence. 
It is well known that in such towns, when one political party is supplied with a 
corruption fund and the other is without, the party so provided invariably 
elects its assembly ticket, thus affording positive proof that the votes ard 
bought and the voters bribed. Not only does such corruption of voters destroy 
their usefulness as citizens and sap the very foundations of popular govern- 
ment, but it is clearly criminal. 


It would be some consolation if revelations of this character could be 
confined to the State of Rhode Island. The bribing and debauching 
of the whole electorate of a State is an appalling spectacle; and the 
revelation of the fact that the ‘‘ honest farmer ’’ stands ready to sell his 
vote, and that, too, for a deplorably small sum, is calculated to dismay 
the friends of free government. There is some consolation in the re- 
flection that it is only the electorate of a small State that can thus be 
corrupted. In the larger States the corruptionists attack the legisla- 
tures and the municipal assemblies. The revelations of the past few 
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months in Missouri have shown an appalling state of affairs in the 
former municipal assembly of St. Louis; and the mayor of Minneap- 
olis has recently been convicted and sentenced to the penitentiary for 
five years for levying blackmail upon houses of prostitution. Two 
years ago the decent citizens in New York, of all parties but one, com- 
bined and threw off a government whose very name was synonymous 
with corruption. Whether a reform government will be elected in that 
city this fall is more than doubtful. The rottenness of Philadelphia 
has long stank in the nostrils of the nation ; and Pittsburgh now comes 
in and competes for her share of the public shame. For many years 
past, according to recent disclosures of grand juries, there has existed 
in the legislature of Missouri a so-called ‘‘ combine ’’ which levied and 
received money from various interests for the passage or the defeat of 
this or that measure. Many of the details have been made public, 
including the circumstances and the amounts; and one notorious 
legislative briber, lobbyist, and corruptionist, is skulking and cower- 
ing in a distant State in fear of an indictment and process of extra- 
dition. Corruption is said to be the price which people pay for free- 
dom; and the question coldly is, whether our institutions are capable 
of triumphing over corruption. 


ConsTITUTIONAL AMENDMENTS IN New Hampsuire. —The people of 
New Hampshire recently voted upon the proposition of adopting ten 
constitutional amendments. Seven of them were adopted, and three 
were rejected. Among those which were rejected, the most notable 
was one establishing woman suffrage, and another, striking out from 
the Bill of Rights of the Constitution the words ‘‘ evangelical ’’ and 
‘* protestant ’’ and inserting in their places the word ‘‘ Christian.’’ 
The advocates of woman suffrage made a vigorous campaign, but their 
cause went down by a vote of two to one in a State whose intellect 
seems to be as sterile as its soil. They can find some consolation in 
the reflection that the same narrow and bigoted public opinion which 
defeated their aspirations also defeated an amendment to enlarge 
religious freedom so as to make the recital in the constitution with 
respect to that subject conform to the obvious spirit of the age. 

On the other hand, the so-called ‘‘ Anti-Trust Amendment,’’ which 
granted to the legislature, ‘‘all just powers possessed by a State to 
enact laws to prevent the operations within the State of all persons and 
associations, trusts and corporations that endeavor to raise the price of 


584 37 AMERICAN LAW REVIEW. 


any article of commerce, or to destroy free and fair competition in the 
trades and industries through combination, conspiracy, monopoly or 
any other unfair means,’’ was adopted by a vote of nearly three to 
one, — twenty-nine thousand against ten thousand. 

Another amendment, and the one which received the largest majority, 
was one requiring an educational test in order to vote. It was adopted 
by a vote of about three to one. It seems odd, and yet it is possibly 
natural, that the ignorant and illiterate should suffer themselves to be 
so easily disfranchised by an amendment of this character. A similar 
amendment, adopted by popular vote in California in 1894, operated to 
disfranchise a far greater number of illiterates than will this amendment 
in New Hampshire, and yet the vote in opposition was scarcely more 
than nominal. 


Tae Pustic Ownersuie oF Urtititirs.—This doctrine, 
which is a favorite one with certain classes of political philosophers, 
has received severe blows during the past year by revelations of public 
corruption in State, in municipal, and in Federal politics. In Missouri 
the revelations of grand juries showed that franchises and legislative: 
favors have for many years been sold by the legislature right and 
left, — in fact bribery and favoritism as toward certain trusts have held 
high carnival at the capitol of Missouri for many years. High State 
officials, including a lieutenant-governor, have been implicated in the 
miserable business and their guilt fixed and confessed. A senator of 
the United States from Missouri has been active in getting favors from 
purchasable legislatures in return for legal fees paid by non-existent 
corporations. A lieutenant-governor and presiding officer of the State 
Senate received a personal check for one thousand dollars from the head 
of a trust, to assist said lieutenant-governor in realizing his political aspi- 
rations, said aspirations being the acquisition of the office of governor of 
the State. This money was advanced to the said official at his solicitation 
to assist in taking care in advance of the country papers and getting 
them into line. An ex-State senator, whose authority on this question. 
is certainly good, testified before a St. Louis grand jury that, to his 
knowledge, legislative boodling was in full sway more than ten years 
ago, and that of thirty-four State senators twenty-three were boodlers. 
He testified that they formed a ‘‘ combine’’ and employed agents to 
solicit bribes ; that each boodling senator cleared from four thousand 
dollars to fifteen thousand dollars at each session of the legislature; 
and that in the year 1897 ten thousand dollars were distributed in the 
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legislature to prevent a reduction of the fees of the Excise Commis- 
sioner of St. Louis; and, finally, that a prominent politician and ex- 
governor, since elected to the Senate of the United States, had been in 
the receipt of a check for five hundred dollars a month for a consider- 
able time for services rendered in connection with legislation. 

In other States the record is almost, or quite, as appalling. The 
whole electorate of the State of Rhode Island throughout the rural 
districts is systematically bribed to vote the ticket of one of the political 
parties, thus disputing the statement that the farmer is honest and that 
his honesty is a bulwark of our institutions. In Delaware negroes are 
imported from the South to vote the ticket of a particular party, at a 
cost for their votes beginning at about fifty cents a vote, and increasing 
to the present rate of about ten dollars a vote. In Minneapolis the late 
mayor is under conviction and sentence to five years in the penitentiary 
for levying blackmail on houses of prostitution. In Philadelphia and 
New York official corruption has for years stank in the nostrils of 
decency, the former being a Republican, and the latter a Democratic 
city. 

The struggle of a reform administration in New York to better pub- 
lic conditions has proceeded with the greatest difficulty, — every public 
agency being besotted and corrupt. In Chicago public franchises have 
been put up at auction, or sold at stated prices. Revelations coming 
from Cincinnati, Pittsburgh, St. Louis, San Francisco and other large 
American cities, present a record equally sickening. The revelations 
of corruption in the Post Office Department of the general government 
swells the load of infamy. 

The proposition to commit the ownership of public utilities to these 
public agencies is a proposition to commit them to these boodlers, 
bribe-takers, perjurers, and thieves. And what is the government? 
The government for the most part is a collection of politicians who 
have the dexterity to keep in office under varying conditions. One of 
these politicians — and perhaps the average sample of them — is like a 
cat thrown by the tail out of a high window: it gyrates and turns over 
in the air, but invariably lights on its feet. Every political boss is in 
favor of the public ownership of public utilities, because such public 
ownership is his ownership. 

Who and what is the political boss that dominates our politics, State, 
municipal, and even Federal? He is the uncrowned king of American 
politics. Like the King of England, he can do no wrong. But unlike 
the King of England, he has no responsible ministry that can do wrong 
and that can and must answer for the wrongs which are done in 


586 37 AMERICAN LAW REVIEW. 


his name. Mr. Croker (now residing and enjoying his ill-gotten gains 
at a place called Wantage, in England), announced himself in favor of 
the public ownership of public utilities. Certainly; for such owner- 
ship, at least so far as it applied to New York City, would have been 
Mr. Croker’s ownership. 

The moral of this lesson is, that until we can regenerate our public 
opinion and reform our electorate, the public ownership of public 
utilities will merely increase and swell the orgy of public corruption. 


Tue Pustic DerensE oF Poor Prisoners. —It is difficult to be- 
lieve that a State claiming to be civilized can be so far in the back- 
ground as to allow prisoners who are unable by reason of their poverty 
to employ counsel to defend them, to go undefended, except through 
such aid as the judge may give them from the bench; but yet it would 
seem from the article which we subjoin that such is still the condition 
of the law in England. In the United States it is the universal prac- 
tice for the judge to assign, from the members of the bar, counsel to 


defend prisoners who are unable to employ counsel; and to the honor © 


of the bar be it said that such assignments are universally accepted, 
even where no pecuniary compensation accrues to the counsel who 
shoulders the burden. It is regarded as an honorable duty, the dis- 
charge of which is just as much a duty of a member of the legal pro- 
fession as the assistance of a pauper patient is among the medical 
profession. It will be recalled that two eminent members of the bar of 
the State of New York were assigned, at the request of the Bar Associ- 
ation of the city of Buffalo, to defend the wretch Czolgosz, who mur- 
dered William McKinley, the President of the United States. It ought 
to be added, however, that the law of New York makes provision for a 
small compensation to members of the bar who thus defend criminals 
under assignments of the court. But itis regarded as an honorable 
burden, and many a young lawyer would be glad to win his spurs in 
that way, without the hope of any fee or pecuniary reward ; and many 
a one has found in the pauper criminal his first client and his first 
friend. But here is the article referred to: — 


Mr. Bousfield’s bill for making provision for the defense of poor prisoners, 
which, having passed a second reading in the House of Commons, has been 
referred to a select committee, is likely to derive a good deal of support from 
two statements made within the last few days. Mr. Buszard, K. C., speaking 
as Recorder of Leicester, said: — 
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He had often observed cases tried in criminal courts where if a prisoner had had 
counsel to present his case clearly to the jury he might have been acquitted instead of 
being found guilty, Many of these poor people were utterly ignorant of the procedure of 
our courts, and even !f they had a substantial plea to put forward to show why they shuld 
not be convinced their ignorance too often prevented them from having their case fairly 
placed before the jury. He was well aware that every judge who tried to do his duty en- 
deavored to present any point that might be in favor of the accused to the jury, but unless 
each side was represented it was very probable — very possible, at any rate — that points 
that might be taken in favor of accused persons were not taken. 


The othe: statement which appeared in the Times, has reference to the system 
of free defense instituted by the members of the Bar attending the Dorset 
Quarter Sessions a year ago: — ~ 


Even in the absence of the assistance of solicitors remarkable results were achieved ; 
it is considered that at least five prisoners were acquitted who would otherwise have been 
convicted in cases involving either indecent assault, housebreaking, or uttering false coin. 
The length of the sittings was not materially increased, because in clear cases prisoners 
pleaded guilty on the advice of counsel and relied on an appeal for the mitigation of 
sentence. 


CLouppurst’’ Dams THaT Far. —Tue Act or Gop.’’ — The 
following editorial from the New York Times, evidently written by a 
competent lawyer, affords a sarcastic comment on the habit which 
human beings have of ascribing their own folly, negligence and crimi- 
nality, after the event, to ‘‘the act of God.’’ There is not a bigger 
humbug in the law than is wrapped up in this expression. It puts 
God in the attitude of destroying his creatures —an attitude which 
might better be ascribed to the Devil, if there is such a person, whom 
God in his negligence suffers to exist. Let us pause for a moment 
and reflect with judgment and think of the gross imputations of negli- 
gence and criminality which, by the use of this expression, we put 
upon poor God. The following is the editorial referred to: — 


The story of the collapse of the dam at Oakford Park, Penn., with great loss 
of life, comes accompanied by the usual statement that the cause of the disaster 
was a‘ cloudburst.’’ Theimpression seems to exist that clouds are constructed 
somewhat like water bags, which permit their contents to exude harmlessly 
through their porous envelopes, but if these envelopes are torn or so damaged 
as to permit them to empty their contents all at once, nothing in the way of an 
engineering structure can stand the dissolving and displacing action of the 
escaped water. This is a convenient hypothesis. It permits those responsible 
to take refuge behind an “act of God,” and gives surviving friends and 
relatives such consolation as may be derived from the conviction that what has 
happened was not to be averted by human agency. 

The truth of the matteris that there is no such thing as a cloudburst. Nor- 
mal conditions may, and sometimes do, produce a sudden precipitation of great 
volume, and the outpouring may be paroxysmal and suggest the descent of 
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floods from the upper air; but it is only rain after all, and nothing like a cloud- 
burst ever does or ever can occur. ‘The causes producing exceptional precipi~ 
tation are various and not always recognized; but they are liable to become 
operative at any moment in the mountain districts, and when they do, the gullies 
are quickly congested, not being large enough at the bottom to carry away a 
great deal more rain than they ordinarily have to dispose of. Thus dams are 
swept away. 

The reason dams fail is that they are not strong enough to resist the condi- 
tions to which they are liable to be subjected at times of exceptional precipitation, 
This sounds almost like a platitude, but it embodies the whole truth. The rea- 
son some dams do not fail is because they are strong enough for the work they 
have to do. It often happens that they are subjected to strains which would tear 
weak, badly designed, or neglected dams out by the roots and empty the im- 
pounding reservoirs behind them in one resistless outpour through the valleys 
below them. There is nothing empirical in the calculation of a dam. When 
it is properly done and the work is built honestly, it is strong enough for any 
weather which may come —at least until it is worn out by erosion or permea- 
tion, and the repairs necessary to maintain it are postponed. The failure of a 
dam is invariably a matter for immediate and searching investigation by the grand 
jury. If such investigation is undertaken in the right way it will commonly be 
found that tho-e responsible for the condition of the dam which fails have had 
plenty of warning of impending danger, and that they have deliberately neglected 
to do what a proper regard for life and property demands of those who obstruct 
natural water-courses for the production of artificial lakes. There is very little j 
room for sentiment in the discussion of such accidents as that which on the 
Fourth of July spread havoc through the valley of Brush Creek. Behind it 
exists a crime for which somebody is responsible and for which just punishment 
should be decreed. No doubt there are many such dams in different parts of the 
country, built when water power was more a dependence than now and since 
continued for the satisfaction of having lakes where they were not provided by 
nature, which on the most superficial examination by a qualified and disinter- 
ested expert would be condemned as unsafe without thorough reconstruction. 
Such examination should be made. ‘ Cloudbursts”’ are likely to be as fre- 
quent in the future as in the past, and the older the dams the greater the risk 
attending the neglect of repairs when needed. 


PunisHMENT FoR Contempt oF Court —JupcGes Sittine in THEIR 
Own Cases. — Under our modern conditions, if the judge mistreats, 
insults, or browbeats a member of his bar, or refuses him a fair bill of 
exceptions, his only remedy is, first to go down to the tavern and cuss 
the judge; and, secondly, to exert himself to prevent his re-election 
when the time comes. On the other hand, in case of misconduct by 
the member of the bar toward the bench, the judge can launch the 
process of contempt. It carries with it more than fine and imprison- 
ment; it carries with it disgrace. It carries with it more than dis- 
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grace; it carries with it the public knowledge that the lawyer has 
incurred the displeasure of the judge; and it consequently carries with 
it the loss of clients and of business, starvation and ruin. One of the 
defects of the judge-made law, called the common law, has been that 
this power to punish for contempt was measured only by the discretion 
of the judge himself. He was generally the person offended, and con- 
sequently he sat as a judge in his own case. The anomaly of the 
English law to this day is that Parliament has not interposed and 
placed restraint upon the power to punish for judicial contempts. 

In the year 1831, the last attempt was made to impeach a Federal 
judge.! His name was Peck ; he was the United States District Judge 
for the District of Missouri. The ground of impeachment was his arbi- 
trary conduct in imprisoning a lawyer for contempt. The lawyer was a 
strange, wild man, who bore the Celtic, consequently the combative name 
of Mullanphy ; but, oddly enough, he was a Methodist, inreligion. More 
oddly, he was arich man. He persuaded the House of Representatives 
to institute a proceding before the Senate for the impeachment of Judge 
Peck. The trial of that proceeding is extant in book form, and will 
repay the attention of the learned and curious. Judge Peck was not 
successfully impeached ; but public attention was drawn to the fact of 
the possession of an unrestrained power to define and punish contempts 
on the part of Federal judges. The result was the passage of the act 
of Congress of 1831, restraining the power to punish contempts to what 
are called contempts in facie curiae; or to contempts so near the court 
as to interrupt its proceedings, or to interfere with the process of 
the court. Congress forgot, however, or at least failed, to fix the limit 
of punishment beyond which a judge might not go in cases of contempt. 
It is, however, to be said to the honor of the Federal judiciary, that 
the amount of fines levied, and the duration of imprisonments imposed 
for contempts of court have generally been restrained within moderate 
and humane limits. Even in the aggravated case of Debs, who inten- 
tionally violated a Federal court injunction, in a case where public 
travel had been interrupted and endangered, trade paralyzed, and 
society turned upside down by his machinations, — the limit of im- 
prisonment was but six months in jail. 

No spectacle is more humiliating than a judge trying a contempt 
proceeding, where the contempt has taken the form of assailing his 
honor and integrity. We merely allude by way of illustration to the 


1 The historical matter contained reverify it, for the reason that the 


in this paragraph is stated from mem- requisite books were not accessible to 
ory. The writer has been unable to him. 


ese 


590 37 AMERICAN LAW REVIEW. 


case of the politician who acquired a seat on the judicial bench in Chi- 
cago, and who cited for contempt and sentenced to imprisonment two 
newspaper writers, who had in substance accused him of a want of 
integrity as a judge, in a proceeding which had ended. Their publica. 
tion did not relate to a case depending in court; it had a tendency to 
disgrace the judge, it is true, but it had no direct tendency to interfere 
with him in the administration of his judicial duties. It may haye 
been a proper case for a prosecution for a libel, but it was a humili- 
ating spectacle to see a judge thus sitting in a case where he was 
deeply interested. Such a spectacle is not calculated to enhance the 
public estimation of the cleanness of the administration of justice, 
Another judge discharged the prisoners on habeas corpus, and all the 
people said, Amen! The statute law of many of the States has 
attempted to define the cases in which persons may be punished for 
contempt, and to limit the amount of fine and imprisonment which may 
be imposed. In many States the subject still deserves careful 
attention. 


Tue Prize Essay or a Lapy Grapuate In Law.—The Chicago. 
Legal News publishes in a recent number the prize essay of Miss Jessie 


Cook read before the John Marshall Law School of Chicago, at its 
commencement: exercises. Miss Cook took the Callaghan prize of 
fifty dollars in law books for the best essay of not more than four 
thousand words. Her essay was on the subject of Ultra Vires, and 
was a worthy performance. Not the least creditable feature of it was 
the grasp of the whole subject achieved by the essayist, as shown by the 
following analysis : — 


I. Ultra vires, its significance and scope. 
II. The origin and development of the doctrine. 
III. Its application to the modern business corporation as related to 
(a) Acts beyond general scope of corporate powers; 
(b) Acts apparently within general scope of corporate powers; 
(c) Absence of some prescribed formality ; 
(d) Contracts ultra vires as to a part only; 
(e) Liability for torts committed in prosecution of an ultra vires act; 
(f) Disaffirmance after part performance; 
(g) The doctrine of estoppel. 
IV. Its application to corporations charged with a public duty. 
V. The remedy existing in — 
(a) The State; 
(b) The stockholders; 
(c) Third persons. 
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Boopiers INVESTIGATED BY A SELEcT LEGISLATIVE COMMITTEE. — 
The Law Times (London) says : — 


The adjournment of the Ontario Legislative Assembly for three weeks 
pending the report of the commission for the investigation of the charges of 
bribery brought against Ministers of the Crown by a member of the Opposition, 
will direct attention to the fact that the investigation has been intrusted toa 
commission of judges, although pre-eminently a matter for inquiry, according 
to constitutional practice and precedent, by a Select Committee of the Legisla- 
tive Assembly. This procedure is no doubt grounded on the precedent of the 
Parnell Commission Act, passed, despite strong opposition, by the Imperial 
Parliament in 1888. When in 1853 the late Sir Coartes Gavan Durry made 
from his place in the House of Commons, a charge of corruption against Minis- 
ters, no question arose as to the tribunal by which such a charge, if maintained 
and not withdrawn, should be investigated — a Select Committee of the House 
of Commons. The investigation of charges made against members of a 
Legislative Assembly has been conducted almost invariably by a Select Com- 
mittee of that Assembly, and the delegation of such investigation to an extra- 
neous body must be regarded as a departure from well-established constitutional 
usage. 


The above is all wrong. What our brethren in Ontario really want 
to investigate their Crown Minister boodlers is our District Attorney 
Foix, of Missouri, the man who is beloved far and wide for the enemies 
he has made. 


MipsumMMER Brevities. — The Law Times (London) says: ‘‘ With 
regard to matters relating to professional conduct and practice, impor- 
tant expressions of opinion have been given as to a King’s Counsel 
appearing in a county court without a junior, and one barrister recom- 
mending another as leader or junior.’’ This is agonizing! - - - - A 
philosopher in the legislature of Pennsylvania rejoicing in the name of 
BLuMLE (Dem.), introduced a bill to confer prizes upon larger families 
in Pennsylvania. Possibly Mr. Blumle had an ax to grind in his bill, 
for he was the father of eleven children himseif. He would have the 
State give prizes of from ten to fifty dollars to prolific mothers, to pre- 
sent every mother of nine or more children with a fifty dollar gold 
medal, and to educate at public expense, not to exceed five hundred 
dollars, every seventh son or daughter. Mr. Blumle’s measure was re- 
ceived by the press either with silence, with ridicule, or with flippant 
remarks. The unpatriotic editor did not perceive what Mr. Blumle 
perceived, that through the failure of our American mothers to repro- 
duce the American species, the Stranger is coming into our land to pos- 
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sess it; and if the Stranger is to acquire it from this cause, he ought 
to acquire it; and let him have it. Mr. Blumle’s proposition was not 
so fantastic after all; it is said that France has already adopted it, and 
is acting upon it The St. Louis Globe-Democrat suggests 
that one explanation of the delay in the war in the Balkans igs 
that the insurgents are waiting for Kipling to write a,poem 

The Baltimore American informs us that a portion of Great Salt 
Lake, cut off by the ‘fill’? of the Southern Pacific Railroad, 
is becoming fresh; ‘‘ and that is what comes from associating with 
railroad corporations.’’ - - - - The same cynical journal calls at- 
tention to the fact that the Grand Vizier of Turkey says that 
the promised reforms will be carried out to the letter; but as he 
did not specify which letter, itis probable that he referred to the letter 
O. - - - - Mr. Circuit Attorney Fork, of St. Louis, received an invita- 
tion from the president of the Tammany Society of New York to be the star 
orator at a powwow in the wigwam of those alleged ‘‘ braves.’’ As 
that organization was kicked out of power by reason of its unspeakable 
corruption and debauchery by the ‘‘ wild mob’s million feet ’’ two years 
ago, this invitation to a man who has covered himself with honor by 
the prosecution of men of the very stamp that the Tammany Society. 
placed and kept in power, is a striking illustration of the old couplet 
‘* when the devil was sick,’’ etc. Mr. Fok is on the high road to 
greater honors if he remains true to his simple, honest, and forceful 
nature and avoids tangling alliances with corruptionists in his own 
party. To be Governor of Missouri would scarcely be an additional 
honor for him: that office has been too much tarnished by the charac- 
ter of some of the men who have filled it. The press of the whole 
country is resounding his praises. The Presidency awaits him. Aim 
your arrow at the sun, Mr. Fork, and it will go way over the top of 
the cupola of the State house at Jefferson City The differ- 
ence between Federal and State criminal procedure is well illustrated 
by some trials which have taken place in St. Louis recently. Two 
persons were indicted in the United States District Court for commit- 
ting frauds upon the naturalization laws, and were convicted and 
speedily hustled to the penitentiary. Eighteen boodlers have been con- 
victed in consequence of the strenuous and able exertions of Mr. Cir- 
cuit Attorney Fork. Some of the convictions are more than a year 
old, and yet not one of them is in the penitentiary. Five of the con- 
victions have been reversed by the Supreme Court of Missouri on 
what intelligent people believe to be senseless technicalities. 

The St. Louis Globe-Democrat says that last year seventy-seven per- 
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sons were killed and 900 injured on the street railway lines of St. Louis. 
The number is far beyond the average in other cities, a fact proving 
that the care exercised there is not equal to thatgenerally enforced. - - - - 
It is said that the Brooklyn Rapid Transit Railway Company, which 
runs the surface cars on the streets of Brooklyn, is suffering so much 
from damage suits, where the injury was received in getting on or off 
its cars, that it is seriously considering the question of discontinuing the 
running of surface cars entirely, and of running closed cars, even in the 
summer, these being more nearly ‘‘ fool-proof.*’ The difficulty is that 
many persons, and especially women, insist on getting off from cars 
with their faces backward, so that a slight starting of the car throws 
them down and injures them. Juries cannot be depended upon to do 
justice in any case between a railway passenger carrier and an injured 
passenger, especially when the passenger is a woman On June 
9th the President appointed Hon. E. Frxtey Jonnson to be Associate 
Justice of the Supreme Court of the Philippines to fill the vacancy 
caused by the resignation of Hon. FLercner Lapp. Mr. Jonnson has 
been a trial justice in the Philippine Islands for the past two years, and 
has enjoyed the distinction —if such it be — of trying without a jury, 
and condemning and sentencing to death by the garrote, and causing 
to be executed, no less than twenty-seven persons. Some of these were 


devils incarnate, the cruelties practiced by whom we could not impute 
to our North American Indians. One of them murdered a whole fam- 
ily, and finished with the baby by burning its feet off in a slow fire. 
He confessed his crime, and the only way in which he could be pun- 
ished under the law was by choking him to death by means of the 
Spanish garrote, instead of burning him at the stake, as our American 
mobs would have done. 


Hon. B. ApaMs AND THE Lasor OrGans. — In the comments 
of the labor union organs upon the judges who issue injunctions against 
their unlawful conspiracies against public trade and commerce, we do 
not expect to find temperate, or even decent language. When Judge 
Adams issued his injunction against the threatened Wabash Railway 
strike, the National Labor Tribune, of Pittsburgh, saffl: ‘‘ Judge Adams 
is a monstrosity as a product of republican institutions.’’ This was 
before the learned judge had dissolved his injunction. Now it happens 
that Judge Adams is one of the most learned men on the Federal bench 
anywhere. A native of the State of Vermont, he came to St. Louis 
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soon after his admission to the bar, and began a successful, if not g 
distinguished career at the bar of the State of Missouri. He wag 
elected to the office of the State Circuit Judge in St. Louis, and filled 
that office with great acceptability. He then returned to the bar and 
entered upon a very successful and lucrative practice. He did not 
desire an appointment to the Federal bench, but the office was tendered 
to him in such a way that he could not well refuse it. The judge who 
is characterized in this labor organ as being a ‘‘ monstrosity ’’ has 
always been affiliated with that political party which is supposed to 
have the greatest sympathy for what is called ‘‘ organized labor.’’ He 


was a Democrat in politics, and was appointed to the office by Grover 
Cleveland. 


Antics oF THE HawatAN LEGISLATURE. — Although the Hawaiian 
Islands form a territory of the United States, annexed to the Ninth 
. Circuit for judicial purposes, yet incipient rebellion already exists 
there, and it looks as though the Kanakas might yet treat us to a Boer 
war. A special dispatch to the New York Times, dated June 26th, 
says: — 


The House of Representatives, by a vote of 17 to 9, declares itself opposed 
to the coming of more Americans to these islands. Native Hawaiians voted as 
one man against opening the doors to all comers. They took the ground that if 
the Americans came in without restrictions they would soon outvote Hawaiians, 
and thus the natives would lose control of the legislature. A significant fact in 
connection with this anti-American attitude by the native legislators was the 
presence of ex-Queen Liliukalani at the celebration of Kamehameha Day. On 
this day there was organized the Order of Kamehameha, a secret political 
society limited to voters of Hawaiian blood. 


Stratus or A Evropzan Woman wHo Marries Aan Otroman Sus- 
yect.—One of the most vexed questions, according to the Judicial 
Adviser, is the nationality of a European woman who marries an Otto- 
man subject. The Mixed Tribunals have decided as regards the 
French and Italian woman that she retains her nationality, on the 
ground that accordihg to French and Italian law the woman who mar- 
ries a foreigner only loses her original nationality if the law of the State 
of which her husband is a subject confers upon her the nationality of 
the husband ; and that it had not been shown that the Ottoman law did 
confer the Ottoman nationality on a European woman who married an 
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Ottoman. On the other hand, the French Consular Court has held 
that a Frenchwoman who marries a Turk becomes a Turkish subject, 
and this view is likely to prevail. In the case of an Englishwoman the 
effect of section 10 of the Naturalization Act, 1870, is to make her a 
subject of the State of which her husband is a subject, and the practice 
of the Consular Courts both in Egypt and Constantinople is to treat 
such women as Ottoman subjects. This is on the assumption that the 
marriage is valid; but is it valid? Is the marriage of an English- 
woman with a Mohammedan, whose personal law allows him to have 
four wives and to divorce all or any of them at a moment’s notice, 
and which is therefore a polygamous or a potentially polygamous 
union, a Christian marriage as that term is understood in our courts, 
‘¢ the voluntary union,’’ that is, ‘‘ for life of one man and one woman 
to the exclusion of all others?’’ Mr. Justice Stirling, in the Baralong 
Case, held not; but Sir Dennis Fitzpatrick, in his recent article on 
‘‘ Non-Christian Marriage’’! seems in favor of the courts taking such 
marriages as they find them established by the law under which they 
were contracted. The problem is one which we shall have to face 
in the near future. — Law Journal (London). 


JUDICIAL AND EpiTor1aL PersirLace, WuicH? orn Botn? — It is 
barely possible that a careful and staid legal periodical may once in a 
while indulge in a little persiflage, especially in the summer of the year 
when the weather is warm: whether the judge may do it, no matter 
what the state of the climate or weather, is more than doubtful, at 
least, if he occupies the exalted position of President of the highest 
court of a State. Nor are we sure that an editor of a legal publication 
can justify himself in reprinting a judicial decision which contains 
matter of such a character that, if written and published by a private 
person, might afford ground for an action for libel. However this may 
be, as the judicial opinion which we are about to quote has been pub- 
lished by the State of West Virginia at the expense of the taxpayers of 
said State, and has also been republished by two private publishers, 
the West Publishing Company of St. Paul, and the Bancroft-Whitney 
Company of San Francisco, we shall venture to reprint it and take our 
chances of a libel suit and expect, or at least hope, that if such a blow 
falls on us, the two private publishers named will join us in defending 
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the action. We shall reprint this choice opinion with all its want ~ 
of capitalizing. The name of the case is Moore v. Mustoe, 
It was decided by the Court of Appeals as late as the month of 
March of the year of grace 1900. It will be observed that the name of 
the judge who wrote the opinion is followed by the letter P. The 
meaning of this abbreviation is President: he was President of the 
Court of Appeals of West Virginia. It will be observed in reading his 
opinion that he designates one of the parties to the proceeding before 
the court as ‘‘ pa.’’ After reading his opinion, we doubt whether the 
‘* P”’ which follows the name ought not to have been a small p and 
whether his opinion ought not to be regarded as a ‘ bluff ’’ opinion. 
We are moved to inquire whether this opinion is printed in Milburn’s 
Curious Cases? If not, why not? We cannot gratify our curiosity on 
this point by reference to the book, because some graceless fellow stole 
it the other day from our editorial table, and the detective who has 
been after it ever since has not been able to recover it. It glides from 
hand to hand and is sought after with the greatest avidity.2_ But here 
is the opinion of the Court of Appeals of West Virginia literally as it is 
reprinted in the American State Reports capitalizing (or the want “ 
capitalizing) and all: — 


‘¢ Dent, P. This is a suit from the peaceful shades of Randolph 
county, instituted by Clara, intermarried with Eli Moore, of Montrose, 
against her pa, the Reverend Anthony Mustoe, of Breitz, near the 
happy land of Canaan, the neighboring county of Tucker. Clara’s 
story is as follows: Eli’s creditors becoming importunate, he found it 
necessary to make an assignment for their benefit. In this assignment 
he included an item of five hundred dollars for her, which she had no 
knowledge of; also a note for six hundred and thirty dollars in favor 
of her pa, which, however, was to be for her benefit. The circuit 
court, on application of the other creditors, struck out the five hundred 
dollar item, without resistance on her part, but allowed the six hun- 
dred and thirty dollars in favor of her pa, and decreed the lands of Eli 
for sale. That her pa agreed to purchase for her at such sale three 
certain tracts of land, and did purchase them, to wit, a seventy-six 
acre tract, at the price of two hundred and sixty-nine dollars; a sev- 


1 47 W. Va. 549; 8. c. 358. E. Rep., Moore v. Mustoe did not escape the 
p. 71; 81 Am. St. Rep. 312. lynx-eyed editor. It is given, com- 
2 P. S. Milburn’s Curious Cases mencing on page 372. 
have turned up, and we find that 
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enty-five acre tract, at the price of two hundred and fifty-five dollars, 
and a one-half acre lot, at the price of two hundred and thirty-one 
dollars — aggregating seven hundred and forty-five dollars. On this 
amount the six hundred and thirty dollar note was to be credited and 
the residue pa was to take in timber, tan bark, and rent. But he be- 
coming, for some reason, dilatory, she decided pa must toe the mark. 
So she sought the aid of a court of equity to bring him to time and 
compel him to hand over the deed. Eli, like a faithful helpmeet, sec- 
onds her motion to the extent of his skill and ability. He says he knew 
creditors always wanted something to kick at, so he put in the five 
hundred dollar note to furnish them the necessary exercise. The 
six hundred and thirty dollar note in the name of Clara’s pa was a 
bluff note; but the old gentleman had, much to his surprise, called 
him one better, and got away with the whole of his frugal savings from 
his greedy creditors. A mere breach of trust, not fraud in law.' 
Eli entered the contest badly disfigured. The backbone of his evidence 
had been broken by the obstruction put in its way in the execution of 
the deed of trust and the note under seal, solemn acts which cannot be 
easily explained away, and by which he is estopped from telling the 
truth — not a great hardship on Eli. In addition, a number of his 
neighbors, notably among them two of his brothers in law, pa’s sons, 
who are in a position to know, say his reputation for truth and veracity 
is not the best, and they do not hesitate to declare that they would not 
believe him under oath. Pa certainly could not induce the boys to 
swear thus falsely for the purpose of cheating their sister, even though 
Eli intimated in his evidence that pa had been guilty of forging his val- 
uable name to some small notes. It is due to Eli to say, however, that 
a greater number of his neighbors have absolute "confidence in his 
capacity to tell the truth, because they do not know that he was ever 
caught in a lie. Pa Mustoe, with a few essential variations, tells about 
the same story as his dutiful children. He says he agreed to buy the 
lands in for Eli at the commissioner’s sale on the representation by him 
that he had saved some money out of the assignment to pay for the same. 
After the lands were knocked down to him he told Eli to showup. Eli, 
instead of doing so, wanted him to give a note, and he would sign it and 
raise the money in that way. But pa was too well acquainted with Eli’s. 
note-paying ability to be caught napping. So he told Eli he would 
raise the money to pay the down payment, and he could pay it back to 
him and meet the deferred payments, and then he could have the lands. 


1 Currence v. Ward, 43 W. Va. 368; s. c. 27 S. E. Rep. 329. 
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Eli failed to meet the deferred payments, and the commissioner brought 
suit and obtained a new decree of sale, and pa Mustoe, having realized 
about three hundred and sixty dollars out of the six hundred and thirty 
dollar bluff note, raised the remainder, paid up the purchase money in 
full, and took a deed for the property. The evidence tends to show 
that while pa Mustoe does a little preaching, trying to gather the lost 
sheep into the fold, and has one eye on the pearly gates, where the 
wicked cease from troubling and the weary are at rest, he keeps the 
other to windward in an endeavor to make friends with the Mammon of 
unrighteousness. While trying to serve two masters, he gives his 
present allegiance to the one he can see, taste, hear, feel, and smell, and 
puts the other off with a'little preaching and the promise of a more con- 
venient season. He says that he bought the lands for Eli, but several 
witnesses, bidders at the sale, say that he came to them during the 
bidding and persuaded them not to continue bidding against him, as he 
was buying the lands for his daughter Clara. And they stopped and 
let him have them, because there was a woman init. He acknowledges 
that his son had him arrested and thrown in jail, like poor old Bunyan, 
charged with burning down his own barn. He has not money 
enough to furnish a good consideration for the bluff note, and admits. 
that ninety-seven dollars and ten cents were paid him by Clara 
through Eli to go on the land. He appears to have stumbled 
on to the truth here, and afterwards tries to correct himself, 
under the coaching of his counsel. He is probably a little absent- 
minded. He makes a big effort to outswear several other witnesses in 
the case. His attainments in this direction will hardly win him a 
crown as a faithful servant when he presents his credentials at the 
golden gate of the New Jerusalem. The Good Book saith there is a 
place without for whosoever loveth and maketh a lie, and they shall 
in nowise enter therein. Though his prospects for a mansion beyond 
are uncertain, he has possession and title to the lands here. He would 
rather dwell in the tents of the wicked than be a doorkeeper in the 
house of the righteous. Equity never helps those engaged in fraudu- 
lent transactions, but leaves them where it finds them. Therefore, 
the money that Eli succeeded in bluffing his creditors out of must 
remain the money of his trusted father-in-law. He justly punishes Eli 
by keeping it. The fowler is caught in his own snare. He could not 
possibly permit his daughter to be the beneficiary of such a fraudulent 
transaction. It would not become a minister’s daughter. So, he 
will just apply the money to the indebtedness of Eli, acknowledged by 
his note. With Clara it is somewhat different. She must suffer for 
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the company she keeps. Yet the sins of both father and husband 
should not be imputed to her. Woman has always been a favorite with 
equity, and it always throws its willing arms around her to protect her 
from the importunity and duress of her impecunious husbands: See 
opinion of Judge Brannon in case of Schamp v. Security, etc., Assn.,' 
A resulting trust cannot be implied in her favor, for the reason ‘that her 
money was not used at the time of the purchase or entered into the 
consideration therefor. Nor was it paid thereafter in pursuance of 
such purchase.2 Nor can the express trust be enforced so far as the 
two tracts of land are concerned, for the reason that her pa relies on 
the statute of frauds, and his contract with Eli was nothing more than 
an option withdrawable at any time before acceptance. When a man 
only preaches a little and undertakes to deal in the transitory things 
of this life, it is well always to have writings with him, as memory is 
one of the worldly things that may be counted uncertain. It is not 
to be trusted, for it is easily overcome by self-interest. With the 
house and one-half acre lot it is different. She has been in continual 
possession thereof since the sale, claiming it as her own, and 
has put valuable improvements thereon. It is true pa says he 
advised her not to do so, through fear that she might not be able 
to pay the purchase money. In the light of the evidence pa cannot 
be believed unless he is corroborated. On this point he lacks 
corroboration. The boys were absent. Besides, he acknowledges, 
as heretofore shown, to having received the ninety-seven dollars 
and ten cents to be applied on his daughter’s purchase. If pa 
is to continue preaching —and it is to be hoped, for from the 
conduct of this suit and the testimony of the witnesses Eli is not the 
only one in need thereof — he should cultivate a greater regard for the 
truth, and try to overcome his lust for the fleshpots of Egypt. It is 
bad advice that Stout sent to Eli to betake himself to a warmer country, 
and it is not wise for pa to take it. A rich man who chose a home 
there once sent back word, when he found the climate was sultry, the 
air impregnated with the fumes of brimstone burning, the society nog 
select, and water scarce and more to be desired than the gold standard, 
that he longed for the companionship of poor Lazarus, to whom he had 
denied the crumbs that fell from his sumptuous table. He pleaded for 


144 W. Va. 50; s.c.28S.E. Rep. Bailey, 41 W. Va. 463; s. c. 23 S. E. 
709. Rep. 644. 

2 Myers v. Myers, 47 W. Va. 478; 8 Eclipse Oil Co. v. South Penn. 

8. c. 35 S. E. Rep. 868; Webb v. Oil Co., 47 W. Va. 84; 8. c. 34 8. E. 
Rep. 923. 
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a new trial and change of venue, which being refused, he asked that 
his brother be notified that the country was not a desirable place for a 
permanent location. Rather than accept Stout’s advice, it had been 

- better had he remained in jail until he mastered the Pilgrim’s Progress, 
and learned how to get rid of the heavy loads which are preventing the 
full consecration of himself to his chosen calling, than which there ig 
none higher. If he is going to despoil anybody, it should not be those 
of his own household. With them, at least, he should be just. 

As to this one-half acre lot pa must be held to be the holder 
of the legal title in trust for Clara. The decree complained 
of must therefore be reversed, and this cause is remanded 
to the circuit court, with direction to secure to Clara, the wife 
of Eli, the legal title to the one-half acre tract, retaining thereon a 
lien for any unpaid purchase money if her pa exacts it, subject to the 
credit of ninety-seven dollars and ten cents, with interest and the costs 
of this suit, and any other just demand she may show herself entitled 
to, except the ‘‘ bluff’? money, which, if not really belonging to pa, 
coming from a corrupt source would pollute her otherwise chaste home. 
Reversed and remanded.”’ 


Senators OF THE UniTep States By Drrect or 
THE ProrLe.— Hon. William Randolph Hearst, proprietor of several 
newspapers and recently elected to Congress from one of the New 
York Districts, has taken up the propaganda of having Senators of the 
United States elected by a direct vote of the people, and is having the 
following resolution introduced in the legislatures of the different 
States now in session : — 


Resolved, by the Senate and House of Representatives of the State of 

That application is hereby made to the Congress under the provision of 
Article V. of the Constitution of the United States, for the calling of a con- 
vention to propose an amendment to the Constitution of the United States, 
making United States Senators elective in the several States by direct vote of 
the people; and 

Resolved, further, That the Secretary of State is hereby directed to transmit 
copies of this application to the Senate, House of Representatives of the Con- 
gress, and copies to the members of the said Senate and House of Representa- 
tives from this State; also to transmit copies hereof to the presiding officers 
of each of the legislatures now in session in the several States requesting 
their co-operation. 


1 Potts v. Fitch, 47 W. Va. 63; s.c. 34 8. E. Rep. 959; Camden v. Dewing, 
47 W. Va. 310; s. c. 34S. E. Rep. 911. 
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It does not appear why it should be necessary for Congress to 
call a convention for the purpose of framing such an amendment. Not 
one of the existing amendments to the Federal Constitution was the 
result of the action of a convention. 


Maxine Rartroap Compantgs LiaBLe ror KILLED ON THEIR 
Tracks By Mere Accipent. — The usually well informed Evening Post, 
of New York, seems to have slipped a cog in the following paragraph : — 


The fight of the ‘‘ people ’’ against the “ corporations ’’ took a rather novel 
form in Utah iast week. A bill was under discussion in the legislature com- 
pelling railroads to pay for animals killed on the tracks whether the killing 
were due to accident or not. Its opponents pointed out that it was unfair in 
that it required the accused in such a case to prove innocence, and that it would 
encougage carelessness in the farmers along railroad tracks. These arguments 
were met by the declaration that the railroad companies never paid for animals 
until compelled to by the courts, that it was impossible to get any bill out of 
committee not dictated by the railroad attorneys, and that, anyhow, the rail- 
roads “ ought not to have more rights than the people.’ Agreement being out 
of the question, further discussion had to be deferred. 


Statutes of this kind exist in several other States, and the Supreme 


Court of the United States has held that they do not infringe the Con- 
stitution of the United States. 


Tue Rusaryat OF THE Courts. — Our learned friend, H. Gerald 
Chapin, LL.D.—do not forget the addition — has perpetrated the 
following quatrain upon the readers of our learned contemporary, The 
Green Bag. The ‘‘ argument’”’ of it, as old John Milton would say, is 
thus expressed in a foot note by Dr. Chapin : — 


The legendary friendship between Omar and the Nizam ul Mulk, Wazir to 
the Sultan Malikshah, is well known to Orientalists. It has remained for an 
obscure individual like the translator to unearth a tattered fragment of what 
appears to have been a second Rubaiyat addressed by the illustrious tent maker 
to his friend, who was somewhat of a lawyer in an Oriental way, i. ¢., a col- 
lector of judicial backsheesh. Likewise to reduce the aforesaid quatrains into 
the vernacular. 


The Rubaiyat itself is as follows : — 
IX. 


Each month new clients seek your door, you say; 
Ah, but how “ panned out”’ those of yesterday? 
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Their cases settled, have they settled, too, 
Or were you forced to wait awhile for pay? 


XVII. 
Think, how in musty court rooms pent and drear, 
Apparently ventilated once per year, 
Jones, Brown and Smith, JJ., preside — then as 
Commissioners and referees appear. 


xIX. 
I sometimes wonder if the court e’er muses, 
In re the feelings of the man who loses, 
Who now within the tavern’s portals safe, 
His Honor’s rulings and his law abuses. 


XXV. 
Alas for those whose wit is all too slow, 
And can not apt excuse for ’journment show; 
“ Trial when reached,’’ his Honor cries, “ or else 
To foot of calendar the cases go.”’ 


XXVII. 
Myself when young, did often ponder o’er 
The N. Y. Reps., but this I do no more, 
For they, I ween, hold nothing but the guess, 
Which last tribunals dignify by “ law.” 


XXXVIII. 
Our latest case by precedent controlled, 
Adjudged by what adown the aeons rolled — 
Marconi’s patent measured by the law 
Of carriers, dug up from Ventris’ mould. 


XLVI. 
Hope not, O brother, e’er to reach the goal 
When bookish tide will cease to higher roll; 
Treatise report and text-book endless come, 
** Crescit eundo”? to affright the soul. 


LXXIl. 
To that monstrosity we call the “Code,” 
Sprung from the Dragon’s teeth which Field once sowed, 
For aid appeal not. Know you not that right 
By technicality is now o’errode? 


L. 


A hair, perchance, divides the false and true; 
Aye, and the court’s decision gives no clue 


XUM 
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To what is obiter and what is not; 
We all have found it d— d confusing, too. 


Cl. 
And when at last we, too, shall pass away, 
Our wit and argument mere empty clay — 
“The same old story, he worked hard, lived well, 
Died poor, the common epitaph,’’ they’ll say. 


Contempt oF Court anp YELLOW JOURNALISM. —The New York 
Evening Post says: — 


The editor of the Boston Traveller, who declared, during the trial of a rail- 
way engineer, that the company was making a scapegoat of him, went to jail 
for his pains. In England judges also defend the dignity of their courts. The 
editor of the Bristol Weekly Dispatch and his ‘‘ special crime investigator’’ 
spent six weeks in jail for reflecting on the defendants in a case, and for print- 
ing matter which would have been inadmissible as evidence. Lord Alverstone 
himself upheld their conviction. One such punishment in this city would do 
much to purify the air and to put an end to endless humbugs invented for circu- 
lation purposes. It would forever extinguish the theory that a newspaper is 
both court and legislature, and superior to the ordinary court of justice. 


BrinciInc AN ELEMENT OF HuMAN INTEREST INTO JUDICIAL PRo- 
CEEDINGS. — Justice Holmes of the Supreme Court had a congenial 
problem in the case — are chromolithographic posters of a circus prop- 
erly protected by the copyright law? His affirmative decision carried 
him into regions of aesthetics rarely traversed by men of the robe, and 
his opinion is expressed with refreshing vivacity and good sense. First, 
he maintained, we may not deny the utility of circus posters, nor their 
essential originality. Even in ‘‘ a very modest grade of art is some- 
thing irreducible, which is one man’s alone. That ‘ something’ he may 
copyright.’’ Again, he contended, ‘‘ The least pretentious picture has 
more originality in it than directories and the like, which may be copy- 
righted.’’ Pursuing his analysis further, Justice Holmes declared, 
evidently alluding to the exhibits in the case, that ‘‘ the ballet is as 
legitimate a subject for illustration as any other.’’ All of this is 
obviously good sense and good law, and while we rejoice especially that 
alliterative stylists and chromolithographic designers may claim the full 
protection of the copyright law, we take also a modest pride in the ful- 
fillment of our prediction that the son of the Autocrat was likely to 
bring an element of human interest into the austere proceedings of our 
highest court. — New York Evening Post. 
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NOTES OF RECENT DECISIONS. 


ConstituTionaAL Law: REGULATIONS — CONSTITUTIONALITY 
oF THE MARYLAND Sweat Suop Act. — In our January—February num- 
ber of this year we printed in full the opinion of Judge Atsgrr 
Ritrcuik, of the Supreme Bench of Baltimore City, Maryland, in State 
v. Legum, holding that the so-called sweat shop act, passed by the 
Legislature of Maryland, was unconstitutional. We have just learned 
that, after a reargument ordered by the Court of Appeals of Maryland, 
of its own motion, the decision has- been affirmed, but by an equally 
divided court, six judges sitting. The opinion of Judge Ritchie in 
the court below seems so plain and conclusive that it will possibly be a 
matter of surprise to some of the profession that three of the Judges 
of the Court of Appeals were prepared to sustain the law. 


Corrgicut: Insunction—Ricut Use Works WritTen sy 
Oruers as InDEXEs TO Finp AuTHORITIES No Copyrigut In Matrer 
Sroten AvuTHors. — The decision of the United States 
Circuit Court of Appeals for the Second Circuit in The Edward 
Thompson Company v. The American Law Book Company is a very 
important contribution to the law of copyright. The case was heard 
before Circuit Judges WaLLace, TownsEND and Coxe, and the opinion of 
the court is written by Mr. Circuit Judge Coxe. The case was an appeal 
from an order made by Mr. Circuit Judge Lacomser granting a prelim- 
inary injunction restraining the publication of the first two volumes of 
a work known as ‘‘The Cyclopedia of Law and Procedure ’’ on the 
ground that it contained infringements of the two works published by 
the complainant, one entitled ‘‘ An Encyclopedia of American and 
English Law,’’ and the other entitled ‘¢‘ An Encyclopedia of Pleading 
and Practice.’’ The opinion of Mr. Circuit Judge Lacomper has been 
printed in the Federal Reporter,! and will not, therefore, be set out at 
length here. When it was delivered we regarded it as a regrettable 
opinion, from several points of view, but refrained from comment upon 
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it, pendente lite, for obvious reasons. It was evidently the opinion of 
a judge who wanted to be fair and to do right, who doubted the 
soundness of his own conclusions, and who, therefore, was willing 
to have an appeal facilitated so that the question could be 
passed forward to the only court whose decision with respect to 
it would be authoritative. One of the peculiarities of the 
decision of Mr. Circuit Judge Lacomsr was that he adopted from the 
complainant’s brief a statement as to the manner in which the com- 
plainant did its work in constructing the two works which it claimed 
that the defendant had infringed. It is quite usual for judges to take 
their statements of fact from the party against whom they intend to 
devide, because a decision upon a statement furnished by that party is 
in the nature of an estoppel; but to adopt the statement of the party 
in whose favor the judge intends to decide is quite unusual and is a 
practice not to be commended. Another peculiarity in the opinion of 
Mr. Circuit Judge Lacombe was that he twice singled out, for purposes 
of illustration, the article in the first volume of the defendant’s cyclo- 
pedia on the subject of ‘‘ Accord and Satisfaction.’’ The use of this 
article by the learned judge, even for purposes of illustration, would 
imply to a reader who did not know the facts that it was included in 
the charge of piracy. Such was not the case. No charge of piracy 
was made with respect to the article on ‘‘ Accord and Satisfaction.’’ 
That article was not included in the bill of particulars which the com- 
plainant filed. If such a charge had been made the professional 
gentleman who had edited that article and who had become responsi- 
ble for it ought in some way to have been allowed to appear and defend 
his reputation. But, as we have said, his reputation was not assailed 
except by the careless innuendoes of the judge who in his opinion singled 
out the article for purposes of comment and illustration. Another 
peculiarity of the opinion, with respect to which Judge Lacomsr seems 
to have been oblivious of one of the first principles of equity, was that 
he granted an injunctiou restraining the use by the defendant of matter 
which the defendant showed the complainant had stolen from others ; 
and he did it on the ground that if such third persons did not 
object, their acquiescence might be taken to import a license. In 
other words, he perverted and corrupted the statute protecting copy- 
right into a statute protecting matter stolen by literary thieves, — 
strangely forgetting the maxim that he who comes into a court of 
equity must himself come with clean hands. In short, the only 
apology which can be successfully offered for the opinion of the Circuit 


Judge was that — honest and fair-minded man as he is —his mere 
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purpose was to prepare a case for the decision of the Court of Appeals 
which should in substance settle the questions involved and put an end 
to further litigation and expense; and we hope and believe that this 
result has been attained. The decision of the Circuit Court of Appeals 
is quite impersonal; but one who has read and reread the opinion of 
the Circuit Court in the hope of getting a spark of real light out of it 
must feel that Mr. Circuit Judge Coxe, while refraining from special 
allusions to it, has literally hung it up and skinned it. 

The subject-matter of this decision is so important, and the decision 
itself so clear and satisfactory, that we subjoin. the entire opinion of 
the court by Mr. Circuit Judge Coxe, which is as follows : — 


Coxs, J.— The complainant is the publisher of two encyclopaedias; one of 
American and English Law, the other of Pleading and Practice. The defend- 
ant is compiling a work called the ‘‘ Cyclopedia of Law and Procedure,”’ two 
volumes of which were published when this action was commenced in Decem- 
ber, 1901. The complainant alleges that these volumes infringe its copyrights. 

The method adopted by the complainant in preparing the articles for its 
books was, briefly stated, as follows: A topic was assigned to a writer, para- 
graphs cut from the United States Digest, the American Digest and Jacob 


Fisher’s Digest bearing upon the subject in question were placed in his hands. - 


In this way the writer, without any labor on his part, mental or physical, 
had before him, not only the authorities collected by others, but also the para- 
graphs written by others, which were used by him in preparing his article. It 
is alleged by the defendant that all of the digests thus used were copyrighted 
and that the copyrights were infringed by the complainant’s verbatim appropria- 
tion of a large number of these paragraphs, and that, in any event, having 
adopted the same method which it now denounces as piratical, the complainant 
is not entitled to equitable relief. The defendant’s method was similar to that of 
the complainant except that it obtained from the owners of the copyrighted 
digests the right to use these works. 

The only act of the defendant which is complained of is this: Lists of all 
the cases bearing upon a given subject, including the cases found in complain- 
ant’s books, were put in the hands of the editor chosen to develop that subject. 
The list of complainant’s cases contained authorities not found in the digests. 
The original reports of these cases were examined by the editor, and, if the 
cases were found applicable, they were cited by him in support of his article; 
if not, they were rejected. There is no pretense that a word of the complain- 
ant’s text has been copied; in fact the defendant’s editors were not permitted 
to open the complainant’s books. The list of cases furnished the editor was 
not copied in the defendant’s work, and the only use made of the list was as a 
guide to the volumes where the cases were reported. 

Briefly stated, then, the question is this: Is a copyrighted law book in- 
fringed by a subsequent work on the same subject where the only accusation 
against the second author is that he collected all available citations, including 
those found in the copyrighted work, and after examining them in text-books 
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and reports, used those which he considered applicable to support his own 
original text? We are of the opinion that this question must be answered in 
the negative. The doctrine contended for by the complainant extends the law 
of copyright beyond its present bounds, and if pushed to its logical conclusion 
will inflict a far greater injury upon literature than it can ever expect to pre- 
vent. If it be held that an author cannot consult the authorities collected by 
his predecessors, the law of copyright, enacted to promote the progress of 
science and useful arts, will retard that progress. 

It will be found upon examining the reported cases that there has been a 
finding of non-infringement unless it appears that the whole or a part of the 
copyrighted work has been copied, either in haec verba or by colorable varia- 
tion. 

In Pike v. Nicholas,! it was held that the defendant was not permitted to 
copy @ passage from another author directly from the plaintiff's work, ‘‘ but 
having been put on the track, and having looked at that particular part of the 
book which the plaintiff led him to, he was entitled to make use of every 
passage from that author which the plaintiff had made use of.”’ 

In Morris v. Wright,? it was decided that if the defendant ‘‘ used the plain- 
tiff’s book in order to guide himself to the persons on whom it would be worth 
his while to call, and for no other purpose, he made a perfectly legitimate use 
of the plaintiff’s book.”’ 

In the case of Moffatt v. Gill,’ which the complainant quotes with approval, 
infringement was found because it was abundantly shown that “ not only have 
the quotations in substance been taken, but the letterpress connecting them 
has also in substance been taken in a great many instances and particularly in 
the character sketches.’’ The court, however, expressly recognizes the right 
of a subsequent author to do what the defendant in the case at bar has done. 
In speaking of the cases relating to directories the court says: — 


You it, where ther man has compiled a directory, simply take his sheets and 
reprint them in yourown. You are entitled, taking the sheets with you, to go and see 
whether the existing facts concur with the description in the sheets, and if you do that 
you may publish the result as your own.‘ 


Counsel for complainant in order to illustrate their position put the fol- 
lowing question: — 


Suppose the author of a dictionary of quotations inserts after each quotation, as is 
customary, the book and page of the original author, will it be contended that the com- 
piler of a subsequent book of quotations could have his clerk copy a list of all the refer- 
ences contained in the first author’s book without copying the quotations and could then 
go to the original authors and copy the quotations found at the pages indicated by the 
references? Yet he would have an undoubted right to do this if the contention in the 
appellant’s brief is sound. 


1 L. R. 5 Chancery Appeals, 263. rold v. Houlston, 3 Kay & J. 708; 

7 L.R 5 Chancery Appeals, 287. Simms v. Stanton, 75 Fed. Rep. 6; 

3 86 Law Times Rep. 465. Macgillivray on Copyright, 103; Mead 

‘4 To the same effect is List Pub. v. West Pub. Co., 80 Fed. Rep. 380. 
Co. v. Keller, 30 Fed. Rep. 772; Jar- 
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Assuming that the question is answered in the negative, we do not think the 
conclusion follows. It may very well be that the second compiler would not 
be permitted to copy the quotations and for the reasons suggested by Lord 
Collins in Moffatt v. Gill! He says: — 


That (the defendant’s contention) leaves out the whole merit; the felicity of the quota- 
tion; its adaptability to a particular end; its illustration of a partipular characteristic. 
All these things enter into the choice of one quotation as apartfrom another. Thatisa 
process which may involve gifts both of knowledge and intelligence. 


The difficulty with the counsel’s hypothesis is that the case stated is not the 
case made by the proofs. The defendant has not copied a sentence or a word 
from the complainant’s book, and, of course, has not appropriated the skill and 
taste of the complainant in selecting or arranging quotations or any other mat- 
ter. If, in the case put, the subsequent compiler had simply made, in connec- 
tion with other lists, a naked list of the authors quoted, it cannot be doubted 
that he would have the right to select from their works such quotations as he 
desired. 

It is well known that Motley produced his great work after years of patient 
research among the original archives preserved at the Hague and other European 
capitals, and that he brought to light and translated documents which had lain 
dormant for centuries. The data thus collected enabled him to tread an almost 
undiscovered path of history. But can it be contended that a subsequent his- 
torian of the Netherlands would be debarred from consulting the same sources. 
of information because he was guided to them by a list made up from Motley’s 
foot notes? It is thought not. 

The literature of the law as it exists to-day is the result of evolution. Each 
author has had the benefit of all that preceded him and has thus been able to 
add something to the common fund intended to lighten the labors of the pro- 
fession. It would be aserious blow to jurisprudence were the rule enunciated 
that the author of a law book is precluded from taking a list of authorities 
cited by a previous writer on the same subject and making an independent ex- 
amination of them. Individuals might profit, but the development of legal 
science would be hampered by such a rule, — a rule not of advancement but of 
retrogression. 


The defendant asserts that in no circumstance can the preliminary injunc- 
tion be upheld for the reason that the complainant has been guilty of a much 
more flagrant piracy than that charged against, the defendant, and that, there- 
fore, the complainant has no place in a court where clean hands and “ a con- 
science void of offense’’ are required. 

In order to establish this infringement the defendant has presented to the 
court a volume entitled ‘‘ Pointers to Complainant’s Infringement,’’ which con- 
tains a large number of instances of alleged piracy. This exhibit we are not at 
liberty to consider, for the reason that it was not served in time and is no part 
of the record. But, irrespective of this exhibit, the affidavits describing the 
method pursued by complainant’s editors distinctly charge that they not 
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only used but actually copied paragraphs and syllabi from the copyrighted 
works of the West Publishing Company and other publishers. This charge has 
not been denied, but an attempt has been made in the brief to excuse and 


palliate it. That there have been instances of piracy is, in substance, admitted 
in the complainant’s brief where it is said: — 


While it is undoubtedly true that among the large number of writers, employed by 
it, some may have been found who through incompetence or carelessness, or a desire to 
save labor, have used the language found in digests or reports instead of their own, it is 
very clear from the affidavits that the plaintiff’s work has been made up from a study of 
the original opinions, the digests being used, as it was proper that they should be used, as 
books of reference to find opinions. 


We do not intend to pass upon the question of complainant’s infringement 
as presented by the exhibit referred to, for the reason that the complainant 
has had no opportunity to meet the charge. We see, however, no escape from 
the conclusion that if the defendant is an infringer so is the complainant, for 
their methods in examining the authorities cited in prior copyrighted works 
are substantially identical. For the reasons before given we do not think that 
the complainant’s acts, when limited to the use of the cases cited in the copy- 
righted digests, sustain the charge of infringement. 

Indeed, it would seem quite impossible to compile an encyclopaedia, which 
includes a general survey of antecedent knowledge, without doing exactly what 
both parties did in this regard. But if it were piracy in one it was piracy in 
the other, and a literary pirate is not entitled to much consideration in a court 


of equity. Consistency requires that the defendant should not be punished for 
doing that which the complainant does with perfect impunity. 
An author who has pirated a large part of his work from others is not 


entitled to have his copyright protected. This proposition is well stated in 
complainant’s work as follows; — 


When it is said that a mere new disposition of existing materials may be original, this 
must be taken with the limitation that the materials are such as may be lawfully used; 
there can be no protection for that which is itself a piracy. ! 


In Carey v. Faden,? Lord Eldon said: — 


What right had the plaintiff to the original work? If I was to do strict justice, I 
should order the defendants to take out of their book all they have taken from the plain- 
tiff, and reciprocally, the plaintiff to take out of his book all he has taken from Patterson. 
I think the plaintiff may be contented that a bill is not filed against him. 


It is stated in the defendants brief that the precise question has not been 
decided in this country, and the court has been unable to find such an authority, 
although the point was presented in Banks v. McDevitt,’ and Judge Shipman 


1 Am. & Eng. En. of Law, 2 Ed., Vol. 2 5 Ves. 24. 
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intimated,! that the defendant’s position, if supported by the facts, would be 
sound in law.? 

Without intending to decide the question of complainant’s infringement, we 
think sufficient doubt is presented by the evidence properly before the court to 
warrant the refusal of a preliminary injunction. 

It follows that the order should be reversed with costs. 


Lire Insurance: Net VALvurE OF Po icirs — CONSTRUCTION OF 
Sratcute Provipine FoR VALUATION OF POLICIES AND THE APPLICATION 
or Such Vatur Towarp Keepine Poticies 1x Existence — 
SratuTte no APPLICATION TO INSURANCE ON THE ASSESSMENT OR 
Naturat Premium Pian. —The decision of the Circuit Court of 
Appeals of the United States for the Eighth Circuit, rendered on the 
20th of April last, in the case of Mutual Reserve Life Insurance Com- 
pany v. Roth, deserves attention from the fact that it construes a 
statute of Missouri which was adapted from a statute of Massachusetts, 
and which has, no doubt, been enacted in other States. Briefly stated, 
the court holds that a statute providing for the valuation of lapsed 
policies and the crediting of three-fourths of the net value of such 


policies toward keeping the policies alive, does not apply to insurances - 


on the natural premium or assessment plan, because, on such a plan, 


the amount assessed is no moxe than sufficient to pay the cost of the 
insurance, and there is, consequently, no net value attaching to or in- 
hering in the policy. The statute of Missouri, so construed by the 
court is as follows : — 


No policy of insurance on life hereafter issued by any life insurance company, 
authorized to do business in this State, on and after the first day of 
August, A. D. 1879, shall, after payment upon it of two full annual premiums, 
be forfeited or become void, by reason of the non-payment of premium thereon, 
but it shall be subject to the following rules of commutation, to wit: The net 
value of the policy, when the premium becomes due and is not paid, shall be 
computed upon the American experience table of mortality, with four and one 
half per cent interest per annum, and after deducting from three-fourths of 
such net value any notes or other indebtedness to the company, given on 
account of past premium payments on said policy issued to the insured, which 
indebtedness shall then be canceled, the balance shall be taken as a net single 
premium for temporary insurance for the full amount written in the policy, and 
the term for which such temporary insurance shail be in force shall be de- 


1 At page 169. denounces in others, see Medicine Co. 
2 Upon the general propositionthat v. Wood, 108 U. 8S. 218; Hilson Co. 
equity will refuse its aid to a suitor v. Foster, 80 Fed. Rep. 896, 901, and 
who has himself been guilty of the cases cited. 
same inequitable conduct which he 
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termined by the age of the person whose life is insured at the time of default 
of premium and the assumption of mortality and interest aforesaid; but if the 
policy shall be an endowment, payable at a certain time or at death, if it should 
occur previously, then if what remains as aforesaid, shall exceed the net single 
premium of temporary insurance for the remainder of the endowment term for 
the full amount of the policy, such excess shall be considered as a net single 
premium for a pure endowment of so much as such premium will purchase, 
determined by the age of the insured at date of defaulting the payment of 
premium on the original policy and the table of mortality and interest as afore- 
said, which amount shall be paid at end of the original term of endowment, if 
the insured shall then be alive. 


The opinion of the Court of Appeals is delivered by Mr. Circuit 
Judge Tuayer. The conclusion of the court would be regarded as so 
obvious as not to be made plainer by any course of reasoning, were it 
not for the fact that a very capable judge decided otherwise and 
directed a verdict for the plaintiff in an action on a policy which had 
lapsed prior to the death of the assured, and which, if it had been what 
is called a level premium policy, would have had a net value, or an 
accumulated reserve fund, sufficient to have kept it alive at the time of 
the death of the assured. The reasoning of Mr. Circuit Judge Tuarer 
is that, whereas a policy issued and kept alive on the assessment or 
natural premium plan can have no net value, therefore the legislature 
cannot be understood as having intended, in enacting the statute above 
In reaching 


quoted, to have been making provision for such a policy. 
this conclusion the court applies the well-known rule of statutory 
construction, that it is competent for a court to declare that a thing 
which may be within the letter of a statute is not governed by the 
statute, because it is neither within its spirit nor within the intention of 
the law maker; but that the reason of the law in such cases should 


prevail over its letter. ‘‘ Applying these rules of statutory construc- 


1In support of this well-known 


Manchichi, in which Mr. Justice 
Tule of statutory construction the 


Brown, in delivering the opinion of 


learned Judge cites the following 
cases: Church of the Holy Trinity v. 
United States, 143 U. S. 457, 461, 462, 
468; United States v. Kirby, 7 Wall. 
482, 486; United States v. Union Pa- 
cific Railroad Co., 91 U. S. 72, 79; 
United States v. Freeman, 3 How. 556, 
565; Chauncey v. Dyke Bros., 

C.C. A. ; 119 Fed. Rep. 1, 9. 
To these may be added the recent de- 
cision of the Supreme Court of the 
United States in the case of Hawaii v. 


the court, quotes the language of Mr. 
Justice Thompson in People v. Utica 
Insurance Company, 15 Johns. (N. Y.) 
358, 381, as follows: ‘‘A thing which 
is within the intention of the makers 
of a statute is as much within the 
statute as if it were within the letter; 
and a thing which is within the letter 
of the statute, is not within the stat- 
ute, unless it be within the intention 
of the makers.’’ 
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tion,’’ concludes the Court, ‘‘ to the statute in question, and consider- 
ing the equitable object which it was intended to accomplish, and the 
conditions existing at the time it was adopted, we feel constrained to 
hold that it was enacted with special reference to that class of policies 
termed ordinary life or endowment, where the premium remains fixed 
or level during the lifetime of the insured or so long as premiums are 
payable. It was framed, we think, on the assumption that the pre- 
miums on ordinary life or endowment policies are fixed at a rate which 
gives them an actual net value or a reserve after the payment of a few 
annual premiums. As the statute, according to our view, was enacted 
with special reference to ordinary life and endowment policies, where 
the premiums remain level or uniform it should be confined in its oper- 
ation to policies of that class and not applied to a class of policies 
which were not within the contemplation of the law maker. It results 
from these views, that the judgment below was erroneous and should 
be reversed and the case remanded for a new trial. It is so ordered.” 


ApMIRALTY AND Maritime Law: State Laws Givine Liens Upon 
— Feperat Decision ApversE TO Such Laws. — A recent case 
of great interest is The Roanoke,! decided by the United States Supreme 
Court, which appears for the first time to render a decision adverse to 
State lien laws upon ships. So frequently, indeed, has that court sus- 
tained these liens that shipping men have come to consider them not less 
invulnerable under the Federal Constitution than annoying in fact. 
The present decision, however, opens a wide field for attack. 

The Roanoke was a seagoing ship operated by a Chicago corporation 
between Seattle and Bering Sea, but registered at the port of Chicago. 
The company had offices in Alaska and also at Seattle; where the boat 
‘was libelled, under a Washington statute, by material men for labor and 
services. The lienors alleged that they had been employed by a con- 
tractor, a relation for which the statute distinctly provided a lien. The 
company’s only defense was previous payment to the contractor it 
good faith, and it attacked the statute as void under two clauses of the 
Federal Constitution, the commerce and the admiralty clauses. The 
argument was that, under the commerce clause, local shipping liens 
could not validly extend to ships registered in other States, and, under 
the admiralty or judicial clause, that a local lien extended to outside 
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ships would interfere with the general scheme of admiralty, wm, 
being national, aims at uniformity. 

These contentions were ultimately sustained by the Supreme Court, 
and the decree reversed. In the opinion of Justice Brown, however, 
the precise Federal principle on which these lien laws are in future to 
be measured is not made clear. The Washington statute was adjudged 
unconstitutional as interfering with admiralty doctrines, but at least 
half the argument of the court against the statute is based on consider- 
ations of interstate commerce. Now, if it is the commerce clause that 
is infringed by these liens, it must be because they attempt to affect 
vessels registered in other States, or what may be called non-resident 
ships, and this would make the decision of universal application. Such 
appears to us to be the real mind of the court, as an early opinion of 
Srory is approved very markedly to the effect that he never imagined 
that State liens on vessels would be extended beyond ships in their 
home ports. Justice Brown comments also on the annoyance to mas- 
ters in finding a different kind of law in every port. 

Taken as a whole, the decision probably annihilates State liens on 
ships so far as vessels from other States are concerned, and it is not a 
little curious that it has taken more than a hundred years to get this 
particular point before the Supreme Court. 


DamaGes: Mentat Surrerinc — Faitinc To Dettver 
or Detivertnc IncorrectLy.—In the case of Meadows v. 
Western Union Tel. Co.,! the Supreme Court of North Carolina hold 
that damages may be recovered from a telegraph company grounded 
upon mental suffering and anguish, produced by its neglect to perform 
its duty toward the public of transmitting their messages, or by its 
negligent performance of such duties. We subjoin the entire para- 
graph of the opinion of the court which deals with this question and 
which is written by Mr. Chief Justice Clark : — 


The last and principal ground is to ask the court to overrule its long and 
unbroken line of decisions sustaining a recovery of damages for mental 
anguish and suffering caused by the negligence of telegraph companies in such 
cases. Damages for mental suffering have always been allowed when they 
accompany physical injury sustained by the tort of another, and it would be a 
virtual denial of all redress if a corporation holding a public franchise for the 
prompt dispatch of intelligence should be absolved from all liability for its 
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negligent failure to deliver messages which on their face indicate to the tele. 
graph company that mental anguish will be the direct result of its failure to 
discharge its duty of prompt delivery. But we will not discuss over again the 
reasoning which has commanded the unanimous opinions of this court in anun- 
broken line of decisions, from Young v. Tel. Co.,! down to the present and which 
have received, without a single exception, the support of all the judges who have 
occupied the bench in this court from the time the point was first presented here. 
It is sufficient to rest the decision upon the doctrine of stare decisis. It ig 
argued to us that the decisions in other jurisdictions are divided on this subject. 
Such was the case when our first decision was rendered and the division wag 
again referred to, and the conflicting decisions elsewhere were summed up, in 
in Sherrill v. Tel. Co.,? and the court decided it would adhere to our own 
precedents. This has been reiterated since in Lyne v. Tel. Co.%and in other 
cases. Our decisions have been numerous, uniform, and by unanimous courts. 
But we are informed that some other courts have changed their views. The 
telegraph business of this country is practically in the hands of one great cor- 
poration, or possibly two, which command the best legal talent, and, through 
their control of press dispatches and otherwise, have means of impressing 
views in accordance with their own interests, imperceptibly, almost, upon the 
minds of courts as well as the public. Judging by our experience, their 
counsel have been persistent and urgent to secure a reversal of the decisions 
wherever unfavorable to the company on this point. If, by reason of this, or 
statutory changes, or other causes, the decisons in any other jurisdiction have 
changed, there is none the less reason to adhere to the rule which has com-" 
manded the adherence of every judge who has ever passed upon the question 
in this court. The legislature has not seen fit to change the law. Every mes- 
sage of this nature in our State is sent, relying upon the guaranty of prompt 
delivery which is called for by our settled line of decisions. We do not deem 
it necessary, therefore, to go over and again reiterate the reasoning on which is 
based so long and uniform a line of decisions. In South Carolina, the Supreme 
Court at first took a somewhat different view from ours; allowing damages for 
mental suffering only when the failure to deliver messages promptly was wanton, 
willful or gross.4 But the legislature of that State, 20th February,1901, passed 
the following act as a declaration of public policy, which is practically a codifi- 
eation of the law as held in this court, and other courts, which take the same 
view, to wit: ‘ All telegraph companies doing business in this State shall be 
liable in damages for mental anguish or suffering, even in the absence of 
bodily injury for negligence in receiving, transmitting and delivering mes- 
sages. * * * In all actions under this act the jury may award such dam- 
ages as they conclude resulted from the negligence of said telegraph 
companies.’’5 This statute was held constitutional by the Supreme Court of 
South Carolina.* In the division of opinion among the courts of this country, 
we are unable to refer to the courts of the mother country, because, since 1870, 


1107 N. C. 370; 11 S. E. 1044; 9 4 Butler v. Tel. Co., 62 S. C. 222; 
L. R. A. 669; 22 Am. St. Rep. 883. 40 S. E. 162. 
2116 N. C., at page 658; 21 S. E. 5 23 St. at Large, p. 748. 
429. 6 Simmons v. Tel. Co. (11th April, 
3 Supra. 1902), 41 S. E. 521; 57 L. R. A. 607. 
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in England, the telegraph has been a part of the post office department, and has 
been owned and exclusively operated by the government, as is also the case in 
all other great countries of the world except ours. 


This opinion renews attention to the discussion which took place in 
our last number.' If our readers will turn to the case of Hood v. 
Sudderth,? they will see that the Supreme Court of North Carolina 
was one of the first —perhaps the very first—court to lay down — 
the true basis of the action for damages for seduction.’ They will also 
note that the opinion in that case was written by the Judge who writes 
the opinion in the case under comment. 

A learned correspondent takes up the question of damages for men- 
tal suffering and discusses it in connection with the Western Union 
Telegraph monopoly. He charges that this monopoly is busy at work 
through writers in the press, and especially in the legal journals, in try- 
ing to manufacture a sentiment against its liability where mental suf- 
fering is caused by its negligence; that it maintains a press bureau for 
the purpose of a propaganda of the doctrine which it desires with respect 
to this question, and that its work therein is systematic and persistent. 
This correspondent also draws attention to the fact that the Western 
Union Telegraph monopoly, which is so anxious to abolish the recov- 
ery of damages for mental suffering caused by its negligence, has at 
this time property measured by $120,000,000 in stocks and bonds, 
for which its stockholders never paid in but $545,000 in cash. The 
other one hundred and nineteen and one-half million is, beyond what 
might be fairly allowed as a reasonable profit on their investment, the 
result of exorbitant charges; and it has paid dividends for years on 
this fictitious capitalization. He also points out that, in all great coun- 
tries but ours, the telegraph is a part of the public postal system, with 
an average tariff of ten cents per message between any two points in 
the same country. 

To the foregoing we may add, upon individual experience, that the 
telegraphic systems of Europe — even the international systems — are 
much more accurately and efficiently managed than is the Western Union 
monopoly. As instances of this we will contrast two cases within the 
knowledge of the writer. The writer had occasion to send a telegraphic 
dispatch from Paris to a medical student in Dresden, Germany. He 
delivered the message to the post office for transmission. The address of 
the sender of the message, which happened to be ina hotel, was taken 


! 37 Am. Law Rev. 280, 281. 3 This will especially appear on 
2117 N. C. 215. pages 219, 220 and 221 of the opinion. 
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called at the hotel and left a memorandum to the effect that the mes. 
sage could not be delivered because the addressee had gone to Berlin 
to attend a medical convention held at that place. Imagine the West- 
ern Union Telegraph Company taking such pains! The other case 
happened in San Francisco, and a knowledge of it came to the writer 
through an authentic source. A gentleman had occasion to send a dis- 
patch of considerable length to a person in Australia. The cost of 
sending the message was $30. The agent of the Western Union Tele- 
graph Company took the $30, pocketed it, never sent the message, and 
afterwards boasted of his performance! This was a number of years 
ago, and his crime is barred by the statute of limitations. Five times 
the present writer, in traveling, has sent forward messages announcing 
his expected arrival, and has outrun the messages. In one case a mes- 
sage was sent by him from Buffalo, New York, in the morning of Sat- 
urday, to Burlington, Vermont, announcing that he would be there on 
the Lake Champlain boat in the evening. He arrived on the boat, but 
the message arrived at half-past two on the following Monday. On 
another occasion he sent a message from Grand Forks, North Dakota, 


to a well-known lawyer in St. Paul, announcing that he would arrive on - 


a certain train in the evening. He arrived, but there was no one there 
to meet him. The message arrived at half-past nine on the following 
morning. These are common experiences, and they will continue to be 
common so long as the telegraphic business of the country is in the 
hands of one monopolistic corporation, which supplies the judges with 
the ‘‘ D. H. pass,’’ thus filling their breasts with benevolent impulses 
toward the said corporation. 

On the other hand, would Government ownership of the telegraph 
system afford a remedy to those who want damages for injuries to their 
feelings through the negligence or thefts of the present monopoly? It 
would not, unless the principles of the common law, which preclude a 
recovery in any kind of action against a sovereign State, are changed 
by legislation. Those who suffer damage through the non-delivery or 
through the inaccurate delivery of telegraphic messages, would be 
remediless. They would no more be able to recover such damage from 
the government than they are now able to recover it in cases where 
information of the death of a near relative, let us say, is transmitted by 
mail, but the letter is not seasonably delivered, or is not delivered at all. 
Compensation recovered from the Government would be a purely statu- 
tory matter, and the recovery of it would be remitted to a Court of 
Claims, and the issues would not, unless the analogies of the procedure 


down. At 11 o’clock of that night a messenger from the post office 
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of the United States Court of Claims are departed from, be triable by 
jury. They would be decided by a cold and colorless bench of judges. 
Sympathetic decisions would not be rendered, but judgments would be 
given on the basis of affording naked compensation only, and such 
judgments as that which was rendered by the Spanish War Claims 
Commission, which denied a right of recovery to the widows of the 
men who were murdered by the explosion of the battleship Maine in 
the harbor of Havana, a judgment which cannot be justified even on 
technical grounds, — would be the rule and not the exception; justi- 
fying the statement of Senator Manderson, in his address as President 
of the American Bar Association, that the United States is the most 
dishonest debtor and the most rapacious creditor in the world. 


ConstiTuTIONAL Law: Porick Power — Grazing SHEEP — ReGuLa- 
tion. — The Supreme Court of Idaho, in the recent case of Sweet v. 
Ballentine, sustains the law of that State which prohibits the grazing 
of sheep upon the public domain within two miles of an inhabited 
dwelling.! It appears that statutes regulating the grazing of sheep 
have existed in Idaho since 1875. Prior to 1887 these regulations 
applied only to particular counties; but in that year they were made 
general statutes and were continued in force by the State constitution.” 
The plaintiff sued in a justice’s court and recovered a judgment for 
$100 and costs. It was alleged and proved that the defendant had 
herded and grazed his sheep upon the lands of the plaintiff and within 
two miles of the plaintiff’s residence. The statute was attacked 
chiefly upon the ground that its provisions violate the Fourteenth 
Amendment of the Federal Constitution ‘tin that it denies to the 
defeadant and to those who come under the statute equal protection 
under the law, and deprives them of property without due process of 
law.’’ The same question was before the same court in the case of 
Sifers v. Johnson. The opinion of the court is by Mr. Chief Justice 
Quarles, who follows the reasoning in the Sifers case. The court holds 
that the provisions of the statute are reasonable; that the classifica- 
tion adopted by the legislature is not arbitrary nor against public 
policy ; that the law is passed in the interests of good order and the 
public peace; that its provisions tend to promote the settlement and 
development of the agricultural resources of the State; that it 


1 69 Pac. Rep. 995. 3 (Idsho) 65 Pac. Rep. 709. 
* Secs. 1210, 1211, Rev. Stat. Idaho. 
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is the policy of our laws both State and Federal to encourage the 
settlement of public lands and the building of homes thereon; ang 
that the statutes in question were passed in furtherance of this 
policy. The opinion reviews at considerable length the history of 
sheep-raising in the State and shows that the enforcement of the 
statute has had a beneficial effect in reserving and retaining for 
settlement the narrow valleys and limited areas suitable for agriculture, 
and providing against the encroachment of the large flocks of sheep 


which are shepherded and grazed principally on the public or Govern. 
ment lands. The court says: — 


We think the proper bounds within which sheep should not be grazed 
or herded, with relation to the homes of settlers, is a matter of legislative, 
and not judicial, discretion. The legislature being authorized to prohibit 
the running at large of sheep, are authorized to prohibit the grazing or 
herding of the same within two miles of inhabited dwellings, and this court is 
not authorized to disturb the legislative decision in this respect. It is true 
that the statutes in question interfere to some extent with the raising of sheep, 
but they apply to all people in the same class; and as te whether the 
public generally shall suffer inconvenience, or whether the sheep owners 


and sheep herders shall be inconvenienced, is a matter for legislative deter- 
mination. 


Mr. Justice Stockshlager filed a strong dissenting opinion. His 
argument, however, refers more particularly to a state of facts which 
might arise under the statute, rather than to the facts involved in 
the case at issue; his principal objection being that the statute in 
question, under the pretense of police regulation, gives one citizen the 
advantage over another in the use of the public domain. The grass 
growing upon public lands within the State belongs to the government, 
and it is only by assent or license that the citizens of the State are per- 


mitted to appropriate it for grazing purposes. The learned Justice 
says: — 


This statute, as construed by the court, not only permits parties who happen 
to own or occupy a dwelling within two miles of public lands to monopolize 
the grass growing on such lands as against the owner of sheep, but also author- 
izes recovery of damages if sheep are herded or grazed upon such public lands. 
Any other person except a sheep owner may graze, cut or burn the same grass, 
and the resident cannot complain; but if a sheep owner appropriates it, the 
grass immediately has a value to the resident the loss of which he can recover 
under this statute. Conceding that the legislature has power to restrict and 
regulate the grazing of sheep near an inhabited dwelling on the theory that the 
smell of sheep might be offensive and therefore be classed as a nuisance, still, 
as a matter of police regulation the value of the grass cannot be fixed or taken 
away because of the offensive odor arising from the animal which eats it. 
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There is sound reasoning in the argument employed by Mr. Justice 
Stockschlager, if viewed as an abstract legal proposition; but the 
learned Justice seems to have overlooked the fact that our Western 
States have always exercised jurisdiction in the matter of police regu- 
lation over the public or Government lands lying within their bound- 
aries.' The statute in question makes it a trespass as well as a 
nuisance for the owner of sheep to graze or herd his flock within two 
miles of an inhabited dwelling, and provides for the payment of a pen- 
alty by way of damages to the party who suffers the inconvenience or 
loss caused by the violation of the statute. This is the only penalty 
which the statute prescribes. The same argument employed in the 
dissenting opinion has been frequently made use of in contesting the 
validity of similar statutes prohibiting the running at large of hogs and 
other domestic animals. The courts generally uphold statutes of this 
class as being a reasonable exercise of legislative power.” 


Wiwow: Erection Annuity anv Dower. — The New York Court 
of Appeals held in the recent case of Horstman v. Flege that where a 
testator provided in his will that his widow should be paid an annuity 
aggregating $500, and chargeable in different amounts against the 


several specific parcels of real estate devised to his children, and not 
payable out of the income, the widow is not put to an election between 
the annuity and her dower.* The will did not state that the annuity 
was to be received by her in lieu of dower. The testator left real 
estate valued at $53,000. No other provision was made for the widow. 
The property devised to one of testator’s children was expressly ex- 
empted from the charge of contributing to said annuity. Because of 
this exemption it was argued that the will evinced a clear intent on the 
part of the testator to devise this particular share, free and clear of 
any lien or charge, in favor of the widow; but the court held that, in 
the absence of express stipulation that the annuity was to be received 
by the widow in lieu of dower, she is entitled to receive the annuity as 
a specific legacy chargeable upon the shares devised subject thereto, 
and also that she is entitled to dower in the whole of the real estate of 
which the testator died seized. 


1 Wilcox v. Jackson, 13 Pet. (U.S.) v. Dodge, 8 Wash. 837; s.¢. 86 Pac. 
498; United States v. Bisel, 8 Mont. Rep. 254; Spingener v. Rives, 104 Ala. 
20; United States v. Douglas &c. Co. 437; 8. c. 16 South Rep., 74; New Al- 
(Wyo.), 22 Pac. Rep. 92. bany etc. R. Co. v. Tilton, 12 Ind. 8. 

* See Section 36, Elliott on Streets 3’ Horstman v. Flege (N. Y.), 65 
and Roads and cases cited; Shotwell N. E. Rep. 202. 


620 37 AMERICAN LAW REVIEW. 

ConstiruTionaL Law: DevoLuTiION oF MINISTERIAL APPOINTMENTS 
Upon THe JupGrs.— The constitution of New Jersey, in common with 
the constitution of many of the other States, contains this provision: — 


The powers of the government shall be divided into three distinct depart- 
ments — the legislative, executive and judicial; and no person or persons be- 
longing to or constituting one of these departments shall exercise any of the 


powers properly belonging to either of the others, except as herein expressly 
provided. 


No exception is elsewhere contained in the instrument empower- 
ing the legislature to enact a law clothing the judges with the power 
to appoint park commissioners. No argument can be, or has been 
adduced in favor of the proposition that the making of such appoint- 
ments is a judicial function. Nevezvtheless the Court of Appeals of 
New Jersey (reversing the decision of Mr. Justice Collins) has lately 
held that an act of the legislature devolving this power upon the judges 
is not unconstitutional. On what ground does the highest court in 
New Jersey so hold? Why, ‘‘On this ground, here in Denmark.” 
The judges of the lower courts need patronage and the statute gives it 
to them. Thatis the reason and the only reason, why the Constitution 
of the State is thus stricken down in the house of its guardians. 


PracticinG Mepicrive: License — Osteoratuy. — The Supreme Court 
of South Carolina, ina recent case! hold that the practice of osteopathy 
is not in violation of the statute of that State declaring it a misdemeanor 
for one to practice medicine Or surgery without obtaining a license from 
the State Board of Examiners. The defendant who was a graduate of 
a College of Osteopathy, hung out his sign, put his card in a local 
newspaper, and began the treatment of acute and chronic diseases 
without the use of drugs or medicines. His treatment, as shown by the 
evidence, consisted in the manipulating, kneading, flexing and rubbing 
the limbs and bodies of his patients, in the application of’ hot and cold 
baths, and in prescribing rules of diet and exercise. It appears that he 


1 State v. MacKnight, 42 S. E. Rep. 
580, decided Nov. 15,1902. The Su- 
preme Court of Alabama, in the case of 
Bragg v. State, 42 So. Rep. 767 (issue 
Sept. 27, 1902), held that the practice 
of osteopathy is in violation of Section 


8261 Civ. Code (Ala.) which provides 
that “‘no person shall practice medi- 
cine, in any of its branches or depart- 
ments, without a certificate of qualifi- 
cation from an authorized board of 
medical examiners.” 
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also practiced hypnotism and suggestion under hypnotism, such as 
deep breathing, magnetic healing, and the like, for the purpose of re- 
storing his patients to sound bodily health. The defendant was 
informed against, at the instigation of a local medical society, and a bill 
of indictment returned. The opinion of the Supreme Court is by Mr. 
Chief Justice Clark, and the reasoning and language of the court 
reminds one of the judicial effervescences which are frequently found 
in the opinions written by Judge Bleckley, of Georgia. The learned 
Justice says: — 


If it is a fraud or an imposition, and injury results, the osteopath is liable 
both civilly and criminally. Certainly baths and diet might be advantageously 
prescribed to many people. Rubbing is also well enough if the patient is not 
rubbed the wrong way. 


A strong argument was made by the public prosecutor on the ground 
that the defendant hung out his sign and advertised himself as ‘‘ Doc~ 
tor.”’ On this point the court says :— 


We attach no weight to this argument. There are many kinds of doctors 
besides of medicine. There are doctors of laws, doctors of divinity, doctors 
of physics, doctors of philosophy, doctors of dentistry, veterinary doctors, and 
others still. Besides, in this country, so far, at least, as titles go, ‘‘ honors are 
easy.”’ We know from common knowledge that druggists clerks are ordinarily 
addressed as “ doctor;”’ justices of the peace are usually called ‘‘ judge; a 
teacher of the saltatory art always styles himself ‘‘ professor;’’ while Yar- 
borough House Colonels and ‘ Honorables”’ by courtesy of like tenor are 
almost as 


“ Thick as autumnal leaves that strew the brooks of Vallombrosa.” 


Certainly the courts cannot abate a man as a nuisance because some one 
gives him, or he gives himself, a title. 


Corporations: Divipenps — CrrcuMsTANCES UNDER WHICH THERE IS 
AvaILaBLe For Distripution. —The Law Times (London), 
in reviewing ‘‘ noteworthy decisions’’ of the judicial year, notices the 
following: — 


Difficult questions often arise in the course of a company’s existence as to 
whether there are profits available for distribution, and it is not always easy to 
be confident as to the constituent elements of profits. Some clue as to the 
manner in which a doubt of this kind is to be handled, may be gathered from 
the considered judgment of Mr. Justice Farwell in Bond v. Barrow Hematite 
Steel Company (86 L. T. Rep. 10; (1902) 1 Ch. 858). It seems unnecessary 
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for our purpose to enter into any disquisition on the somewhat complicated 
facts of that case, but the principal point to bear in mind when inquiring ag to 
whether there are any profits to distribute is that all the circumstances of the 
company must be regarded, its nature, the evidence of competent Witnesses, 
and so forth. Thus, in some companies it may be possible to allow fixed capi- 
tal to be sunk and lost, but, whether that be permissible or not, it seems clear 
that circulating capital must be maintained. The case also shows that decla- 
ration of dividend is necessary in the case of fixed cumulative dividends on 
preference shares, aud there is some judicial interpretation as well of the com. 
mon but somewhat vague terms “ interest,’’ ‘‘ dividend,’’ “fixed and circu- 
lating capital.”’ 


ConstiruTionaL Law: State Taxation oF Rattway SLEEPING 
Cars. —In the case of Pullman Company v. Adams, the Supreme 
Court of the United States, in an opinion delivered by Mr. Justice 
Holmes, upholds the validity of a special tax laid by the State of Mis- 
sissippi upon sleeping cars. The tax was resisted by the Pullman 
Company on the ground that it was an interference with interstate 
commerce. The Supreme Court of Mississippi took a different view, 
and its judgment is now affirmed. 


Evipence: Parot Evimpence OF ANTECEDENT CIRCUMSTANCES TO 
Exptain a Contract. —In the case of Kiser v. Libby,’ Judge Stein, 
of the Superior Court of Cook County, Ill., a learned and capable judge, 
holds that parol evidence of antecedent circumstances cannot be re- 
ceived to enlarge the terms of a written contract where, without such 
proof, the contract is not actionable for the purpose for which the suit 
is brought. Certainly it is true that parol evidence cannot be received 
to enlarge or otherwise change the terms of a written contract which is 
plain and unambiguous, except in a proceeding in equity to reform the 
contract on the ground of fraud or mutual mistake. The principle 
which makes the written document the sole evidence of the contract in 
other cases is of the greatest importance to the rights of parties and to 
the sound and proper administration of justiee; for if parol evidence 
is let in, the whole purpose of reducing contracts to writing and the 
whole policy of the statute of frauds are frustrated. One party will 
adduce evidence in favor of his hypothesis as to the antecedent nego- 
tiations, and the other party will adduce countervailing evidence ; and 
thus the whole question will be left to the uncertainties of parol evi- 


1 36 Chic. Leg. News, 170. 
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dence, when the parties have distinctly settled it by their written 
agreement. But where the written contract is ambiguous and its 
meaning uncertain, then it is a sound principle which lets in evidence 
of antecedent circumstances for the purpose of showing what the 
parties really meant. 


Corporations: Wace Law — L&GIsLatIvE 
Supervision — Crass LeGistation — ConstiruTionaL Law. — The 
Legislature of Indiana, at its session of 1901, passed what is commonly 
called the ‘‘ minimum wage law.’’' This statute provides that unskilled 
labor employed on any public work of the State, counties, cities and 
towns shall receive not less than twenty cents an hour, which may be 
enforced in a proper action, and where the compensation is recovered 
the person suing shall be entitled to recover also a reasonable attorney’s 
fee, together with a penalty not exceeding double the amount of wages 
due. Violation of the statute on the part of any contractor or other 
person in charge of public work is made a misdemeanor. This foolish 
piece of legislation was recently brought before the Supreme Court of 
Indiana, and the act was declared unconstitutional.? The action was 
brought by a common laborer who had been employed to dig holes in 
which to place the poles of an electric light plant. The contract for 
the installation of the plant had been made with the city of Richmond. 
The plaintiff was paid fifteen cents an hour for his labor. He was 
employed 540 hours. Upon these facts he demanded judgment for 
$54, the penalty given by the statute, and $300 for his attorney’s fees. 
The opinion is written by Mr. Justice Dowling and the decision is con- 
curred in by the full court. It was argued in support of the validity of 
the act that no specific provision of the Federal or the State constitution 
inhibits this species of legislation, and that counties, cities and towns 
are mere political and municipal subdivisions of the State, through which 
the government is administered. It was contended that, as the State has 
the power to fix the salaries of its officers, and the wages it will pay to 
its agents and employés, therefore it has the right to declare what rate 
of wages shall be paid to the agents and employés of a county, city or 
town, employed upon any public work. The statute is declared un- 
constitutional upon three grounds. First, because it forces municipali- 
ties to pay an arbitrary price for labor on public works; second, 


1 Chap. 122, Laws (Ind.) 1901. 2 Street v. Varney Electric &c. Co., 
66 N. E. Rep. 895. 
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because through its operation a citizen may be deprived of his property 
without due process of law; third, inasmuch as the statute merely at- 
tempts to fix a minimum rate of wages to be paid to ‘ unskilled 
labor ’’ it is an unnatural classification, and hence unconstitutional as 
a speciallaw. The court says: — 


If the Legislature has the right to fix the minimum rate of wages to be paid 
for common labor, then it has the power to fix the maximum rate. And if it 
can regulate the price of labor, it may also regulate the prices of flour, fuel, 
merchandise and land. But these are powers which have never been conceded 
to the Legislature, and their exercise by the State would be utterly inconsistent 
with our ideas of civil liberty. * ™“ * Unless the Legislature has the power 
to fix the minimum rate of wages to be paid by counties, cities and towns to 
carpenters, stone masons, brick layers, plumbers and painters, employed on 
local improvements, treating each trade as a separate class, it has not the 
power to enact laws fixing the compensation of unskilled laborers employed on 
similar work. No sufficient reason has been assigned why the wages of the 
unskilled laborer should be fixed by law, and maintained at an unalterable rate, 
regardless of their actual value, and that all other laborers should be left to 
secure to themselves such compensation for their work as the conditions of 
supply and demand, competition, personal qualities, energy, skill and experi- 
ence may enable them to do. 


TeLtecrarH Law: Protection oF News Martrer. — 
That uncopyrighted news matter is property and may be the subject 
of theft and consequently may be an appropriate object of judicial 
protection, is held by the United States Circuit Court of Appeals for 
the Seventh Circuit, affirming the decision of Judge Kohlsaat, rendered 
in the Circuit Court of the United States for the Northern District of 
Illinois." The syllabus which we take from the National Corporation 
Reporter, and which is consequently well drawn, is as follows : — 


The National Telegraph News Company, controlling a system of wires 
within the city of Chicago, connecting their operating office with their tickers 
in the offices of patrons of their own, appropriated the news printed on the 
Western Union Telegraph Company’s tape, transmitted on a “ ticker” com- 
monly found in the offices of brokers, bankers, etc., mterested in the current 
price of securities, and in hotels, saloons and other places: held, that the con- 
tention of the National Telegraph News Company, that such matter, being 
without copyright, is unprotected against the appropriation by the public, must 
be overruled; that such information, when appropriated, is within the protec- 


tion of courts of equity, and that the injunction of the lower court must be 
affirmed. 


1 National Tel. News Co. v. Western Union Tel. Co., 119 Fed. Rep. 294. 
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Personal InsJuny: Measure or DAMaGEs AGGRAVATING A PREDISPO- 
simon TO Detirium Tremens. —In the case of Maguire v. Sheehan,' 
the Circuit Court of Appeals of the United States for the First Circuit 
(Colt, Putnam and Webb, JJ.) rendered a comforting decision to old 
topers. According to the syllabus in the Federal Reporter, the court 
held that where a plaintiff was in good health prior to a personal injury 
due to defendant’s negligence, but the shock of such injury produced 
delirium tremens, by reason of which, and of his acts during delirium, 
his recovery from the injury was retarded and rendered less complete, 
the fact that his susceptibility to the disease was the result of his own 
voluntary acts cannot be considered in mitigation of damages; but de- 
fendant is liable for all damages resulting from the disease, as well as 
from the original injury. 


Coryricut: LiaBILiTty FOR PUBLISHING A CopyRIGHTED STORY FROM 
A NEWsPAPER WHICH BY INADVERTENCE Is PUBLISHED WITHOUT A 
Notice or THE Copyricut. —In the case of American Press Associa- 
tion v. Daily Story Publishing Company,’ the Circuit Court of Ap- 
peals of the United States for the Seventh Circuit, holds that where the 
proprietor of a copyrighted article sells or leases to the publisher of a 
newspaper the right to print it subject to the copyright of the vendor, 
and the newspaper, in publishing it, omits by inadvertence to print the 
usual notice of copyright, a third person who, by reason of the omis- 
sion, concludes that itis not copyrighted matter and steals it, reprints 
it at his peril, and is hence liable for the infringement. The decision 
isa wholesome one, but is weakened by the doubts expressed ina 
separate opinion by Mr. Circuit Judge Grosscvur. 


InteRsTATE ComMMERCE: DiscRIMINATING Rates —SvIT BY THE 
Unitep States — Exxins Anti-Resate Law.—The Missouri Pacific 
freight rate case, which, for the past ten years, has been passing 
through ‘‘ the cireumlocution of procedure in hitherto established 
ways,’’ finally reached the Supreme Court of the United States.* The 
result of this tedious litigation is, that the parties find themselves ready 
to commence their action anew, and with the prospect, born of experi- 


1 117 Fed. Rep. 819. 8 Mo. Pac. R. Co. v. U.S., 189 U. 8. 
2 120 Fed. Rep. 766. 274. 
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ence, that further amendments to the Interstate Commerce Law will 
produce a like result in future trials. The original bill of complaint in 
this cause was filed on behalf of the United States against the Missouri 
Pacific Railway Company in the Circuit Court of the United States 
for the second division of the District of Kansas, on July 26th, 1893, 
The suit was brought, as alleged in the bill, by authority and under the 
direction of the Attorney-General of the United States, pursuant 
to the request of the Interstate Commerce Commission. The facts 
set forth in the bill show that the distance from St. Louis to 
Omaha, Nebraska, is 501 miles; to Wichita, Kansas, 458 miles; that 
all freight on defendant’s lines to the two cities going to and from 
St. Louis passes over the same track for a distance of 232 miles west- 
ward from St. Louis, thence on separate lines to Omaha, 269 miles, 
and to Wichita, 226 miles. The bill further sets out in detail the sched- 
ule ratesof freight to the two cities, showing about one hundred per cent 
higher rates on the same kinds and classification of freights to 
Wichita than to Omaha; that such exorbitant and unjust rates consti- 
tute an unlawful discrimination against the city of Wichita and its 
distributing territory. The relief sought was that of injunction. The 
defendant demurred to the bill on jurisdictional grounds, and argued © 
that the United States had no right to maintain the action in any form, 
and that the court could not, by virtue of an interstate commerce 
act, or other power or right, assume original and independent juris- 
diction. 

A hearing on the demurrer was had before district Judge WiLtiams 
in September, 1894. The defendants contended that a formal prelim- 
inary investigation must first be had before the Interstate Commerce 
Commission to vest the court with jurisdiction. The demurrer was 
overruled and defendants answered.! Subsequently exceptions were 
sustained to the answer, and an amended answer and a replication were 
filed. An amended bill was filed in July, 1897. The defendant stipu- 
lated that its demurrer should stand to the amended bill and that 
appeal might be taken thereon to the United States Circuit Court of 
Appeals and to the United States Supreme Court. A final decree was 
thereupon entered granting a perpetual injunction as prayed, and, on 
appeal, the Circuit Court of Appeals affirmed the decree, but filed no 
opinion. Upon appeal to the United States Supreme Court a decision 
was rendered March 9, 1903. The opinion is by Mr. Justice Waite. 
The Court says: — 


1 U.S. v. Mo. Pac. R. Co., 65 Fed. Rep. 903. 
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Testing this question by the law which was in force at the time when the 
suit was begun and when it was decided below, we are of the opinion that the 
authority to bring the suit did not exist: But this is not the case under the 
law as it now exists since power to prosecute a suit like the one now under con- 
sideration is expressly conferred by an act of Congress since this case was 
argued at bar. 


The opinion then quotes the provisions of the statute commonly 
known as the Elkins Anti-Rebate Law, passed February 19, 1903, and 
concludes that the ends of justice will best be served by reversing 
the decrees below and remanding the case, and it was so ordered. 

Mr. Justice Brewer filed a dissenting opinion in which Mr. Justice 
Haran concurred. The grounds for dissent were, that as the parties 
had stipulated that the court should pass upon certain modes of pro- 
cedure, the majority opinion was an overturning of the previous rulings 
of the court in that regard, and that the Interstate Commerce Act was 
sufficient of itself for the punishment of all its violations and did not 
depend on the Elkins act.’ 


ConstiTuTIONAL Law: Freepom or Contrract— EquaL Prorec- 
TION OF THE Laws—Free EmpLoryment Orrices.— The Supreme 


Court of Illinois has decided that an act passed by the legislature of 
that State in 1899, entitled ‘‘ An act creating free employment 
offices,’ is unconstitutional.? This statute provides for the establish- 
ment and maintenance of free employment offices as follows: One in 
each city of not less than 50,000, and three in each city containing a 
population of 1,000,000 or over, for the purpose of receiving applica- 
tions of persons seeking employment, and applications of persons seek- 
ing to employ labor. Section 2 of the act provides that the salaries 
of such offices shall be paid out of funds in the State treasury not 


1 Chap. 708, Stat. U. S. 1902-1903, 
p. 847, ‘An act to further regulate 
commerce with foreign nations and 
among the States.’’ Sec. 3 provides 
that whenever the Interstate Com- 


United States sitting in equity having 
jurisdiction, * * * whereupon it 
shall be the duty of the court sum- 
marily to inquire into the circum- 
stances. * * * It shall be the duty 


merce Commission shall have reason- 
able ground for belief that any common 
carrier is engaged in the carriage of 
passengers and freight traffic between 
given points at less than published 
rates on file, or is committing any dis- 
crimination fgrbidden by law, a peti- 
tion may be presented alleging such 
facts to the Circuit Court of the 


of the several District Attorneys of 
the United States whenever the Attor- 
ney-General shall direct either upon 
his own motion or upon the request of 
the Interstate Commerce Commission, 
to institute and prosecute such pro- 
ceedings. 

2 Laws of 1899 (Ill.), 67 N. E. Rep. 
28. 
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otherwise appropriated. Section 8 provides: ‘* In no case shall the 
superintendentof any free employment office created by this act, furnish, 
or cause to be furnished, workmen or other employés to any applicant 
for help whose employés are at that time on strike or lock out; nor 
shall any list of names and addresses of applicants for employment be 
shown to any employer whose employés are on strike or lock out; nor 
shall such list be exposed where it can be copied or used by an em- 
ployer whose employés are on strike or lockout.’’ Section 10 pro- 
vides: ‘‘ that no firm or corporation in the cities designated in section 
1, shall open, operate or maintain a private employment agency for 
hire, or where a fee is charged to either japplicants for employment or 
for help, without first having obtained a license from the Secretary of 
State, which license shall be $200 per annum, and the giving of a bond 
of $1,000, and further providing that such agent shall not print, pub- 
lish or paint on any sign, window or newspaper publication a name 
similar to that of the Illinois Free Employment Offices. 

The court holds that sections 3, 8 and 10 of the law are in conflict 
with the constitution of Illinois. The superintendents, assistants and 
clerks of such free employment offices are held to be State officers 
within the meaning of section 16, article 4, of the constitution, which 
makes appropriations for officers’ salaries an independent subject of 
legislation. Section 8 is held to be a discrimination between different 
classes of citizens founded on no justifiable ground, and an attempt to 
exercise legislative power in behalf of certain classes as against other 
classes, whether laborers seeking work or employers. The court says: — 


It draws an unwarranted distinction between workmen who apply for situa- 
tions to employers where there is no strike or lockout and workmen who do not 
so apply, and it also makes distinction between employers who have the mis- 
fortune to be the victims of a strike or lockout, and employers who do not have 
such misfortune; that is to say, section 8 does not relate to persons and things 
as a class, or to all employers, but only to those who have not been the victims 
of a strike or lockout. The conclusion is inevitable that this section is a pro- 
vision in aid of strikes and strikers, whether right or wrong, and regardless of 
the justice or propriety of the strike or lockout. 


The defendant was convicted of operating a private employment 
agency for hire without a license and without having given bond as re- 
quired by section 10 of the act. Objection is made to this section by the 
court on the ground that its evident purpose was to create a monopoly 
of the business of conducting employment offices, which had been legal 
and unrestricted prior to the passage of the act.’ 


1 Mathews v. People (Ill.), 67 N. E. Rep. 28. 
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Hour Law: Power — Crass LeGistation — In- 
pictment. — The defendant was indicted for having violated sub- 
division 1 of section 384 of the New York Penal Code. This section 
prohibits any person or corporation contracting with the State or a 
municipal corporation from requiring more than eight hours work for 
a day’s labor, and makes a violation thereof punishable by fine and for- 
feiture of the contract. The defendant entered into a contract with the 
State for the improvement of a public highway in Orange County. 
The indictment was demurred to, on the ground that the facts stated 
therein did not constitute a crime, and because this section of the penal 
code was unconstitutional and void. The County Court sustained the 
demurrer. The Appellate Division reversed the judgment and over- 
ruled the demurrer. From the order of the Appellate Division, an ap- 
peal was taken to the Court of Appeals. The statute is held unconsti- 
tutional, and not within the police power, as having no relation to the 
public health. The opinion is by Mr. Judge Cullen.’ It sustains the 
demurrer on the ground that the indictment does not charge that the 
contract between the defendant and the County of Orange was made 
subsequent to the enactment of the statute. The court says: — 


Granting the claim that the legislature can provide for the punishment crim- 
inally of a willful violation by the contractor of the contract provision as 
alluded to, it is sufficient to say that the statute before us does not purport to 
do anything of that kind. If it had provided that any person who, having 
contracted with the State ora municipality not to require or suffer his em- 
ployés or workmen to labor more than eight hours a day, should violate that 
agreement, then the question discussed would be presented. * * * The stat- 
ute does not assume to punish an offender against its provisions because he has 
violated any contract, but solely because he has done the prohibited act, i. e., 
required more than eight hours labor, regardless of the terms and conditions 
of his contract. The statute should therefore be condemned in its entirety, 
and cannot be upheld as to the limited class of cases in which it may be the 
legislature had the power to act but has not acted. 


Mr. Judge Haight dissents on the ground that whether the indict- 
ment is defective in failing to charge certain facts, or the statute is 
defective in some particular to make it effective, were not questions 
properly reviewable on this appeal. That the question raised on appeal 
was the constitutionality of the eight-hour clause of the statute, and 
that if any other questions were to be determined a reargument should 
be ordered so that the court might have the aid to be derived from a 
careful discussion by counsel. Judges Bartlett, Martin and Vann con- 


1 The constitutional designation of of Appeals is, and always has been, 
the members of the New York Court that of Judges and not that of Justices. 
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cur with the majority opinion. Mr. Chief Judge Parker and Mr, 
Judge Werner concur in the result, on the sole ground that the indict- 
ment is insufficient, because it fails to allege that the contract therein 
referred to was made subsequent to the enactment of the statute; but 
they dissent from even the expression of a doubt as to the power of the 
State to enforce its constitutional mandate by making the violation 
thereof of a crime, whether such violation arises under contract with 
the State or otherwise.! 


Sate or Goops: FRAUDULENT REPRESENTATIONS BY INSOLVENT PuR- 
CHASER: ELECTION OF REMEDIES BY SELLER — REsCIssion. — The Su- 
preme Court of Georgia has rendered a decision in a recent case which 
we think is in conflict with sound reasoning and against the weight of 
authority.2 The case came before the court upon the following state 
of facts: A firm of merchants in the city of Atlanta, Georgia, pur- 
chased on credit, large quantities of goods from the plaintiffs, who 
were merchants in the city of New York. Soon after the delivery of 
the goods, other creditors of the firm began an action by creditor’s bill 
for the appointment of a receiver and for injunction. The plaintiffs 
intervened, setting up that the goods obtained from them were sold to 
the firm upon false and fraudulent representations and alleging that 
they elected to rescind the contract of sale, and praying that such of 
the goods so purchased as could be identified in the hands of the re- 
ceiver be turned over to them. A decree was obtained in their favor, 
declaring the contract rescinded on the ground of fraud, and the goods 
were returned to them on their paying the costs, charges and expenses 
of the receiver. Thereafter the plaintiffs brought an action against the 
member of said firm who had made the fraudulent representations at 
the time of purchasing the goods. The complaint set out the above 
facts, together with the charge of fraud against said defendant individ- 
ually. The damages claimed consisted chiefly of expenses incurred 
by the plaintiffs in recovering the goods. The trial court sustained a 
demurrer to the complaint on the ground that the facts alleged did not 
constitute a cause of action. The judgment of the lower court is sus- 
tained by the Supreme Court on the general doctrine that as soon 
as a choice is made and one of the alternate remedies proffered by the 
law is adopted, such adoption operates as a bar to the other remedy. 


1 People v. Orange County &c. 2 Bacon v. Moody (Ga.), 43 S. E. 
Construction Co. (N. Y.), 67 N. E. Rep. 482. 
Rep. 129. 
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The opinion is by Mr. Chief Justice Simmons. The syllabus pre- 
pared by the court is as follows: — 


If a contract for the sale of goods is procured by fraudulent representations 
of the purchaser as to his solvency, the vendor has an election to affirm or res- 
cind the contract. He may sue for the price of the goods and also for dam- 
ages for the fraud; these remedies being consistent and proceeding on the 
theory of an affirmance of the contract. If, however, he elects to rescind the 
contract and recapture his goods, and obtains in equity a decree adjudicating 
that the contract is void on account of the fraud, he cannot thereafter bring an 
action against the vendee for damages for the fraud, such an action being 
founded on the procurement of the contract. The rescission of the contract on 


the ground of fraud is inconsistent with an action for deceit for being led into 
making the contract. 


The facts stated in the opinion bring the case clearly within an ex- 
ception to the general rule relating to election of remedies. The 
reason for such exception is well stated by Mr. Bigelow, as follows :— 


The party wronged may still find himself far from whole after a complete 
and consummated rescission of the contract. He may have been induced to in- 
cur expense or to put himself to detriment in making necessary preparations 
for carrying out the contract. If this be true — if and inso far as such expense 
or detriment was the natural and reasonable consequence of the fraud, —it 
would be strange to say that a suit for such damage would be an aflirmance of 
the contract and therefore inconsistent with the rescission of it. It would sim- 
ply not be true. For such cases the law must permit, and does permit, an 
action for damages, with rescission (assuming that to be possible), if the 
defrauded party prefer.! 


The court seems to have overlooked the fact that the action for dam- 
ages against the defendant Moody (the member of the firm who made 
the fraudulent representations to plaintiffs), was not an action in tort 
for breach of contract, but for the detriment to the plaintiffs because 
of his deceit and fraudulent representations.2 The rule stated in the 
syllabus seems also to be in conflict with an earlier decision in the 
Supreme Court of Georgia, which holds that : — 


When a man has been inveigled into a contract by fraud, he may rescind it 
or adhere to it as he pleases. If he adheres to it, he takes it as it is, and not 
ashe might have made it with additional information. If he rescinds, he is en- 


titled to all the hurt he has received from the contract, and not from its viola- 
tion.’ 


1 Bigelow on Frauds, Vol. 1, p.67; Emma Min. Co. v. Emma Min. Co., 7 
citing Lenox v. Fuller, 39 Mich. 268, Fed. Rep. 410. 
and Warren v. Cole, 15 Mich. 265. 8 Atlanta &c. R. Co. v. Hodnett, 29 
2 Nash v. Minnesota Title Co., 163 Ga. 464. 
Mass. 574; s. c. 40 N. E. Rep. 1039; 
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Nuisance: Osstruction To Burtping— Opors From Cooking — 
Insunction. — The Appellate Court of Indiana, Division No. 1, speak- 
ing through Mr. Justice Robinson, holds, in a recent case, that the 
cooking of onions and cabbages is not necessarily a nuisance.' The 
plaintiff occupied the first and second stories of the east part of a 
building as a dry goods and millinery store. The defendant lived in 
three rooms in the second story of the west part of the same building. 
It was alleged that the defendant cooked in the rooms he occupied and 
that the odor, steam and vapor arising from the cooking settled upon 
the plaintiff’s goods and rendered them unsalable. An injunction 
was granted, but on other grounds, as it was shown that the de- 
fendant not only cooked onions and cabbage, but that he had erected 
a stairway in such manner as to obstruct the ingress and egress of 
the plaintiff from his premises, and that he threw refuse matter into 
the alley in the rear of the store which gave off offensive and unhealth- 
ful odors, and thus brought the acts complained of within that section 
of the statute which provides that whatever is injurious to health or 
indecent or offensive to the senses or an obstruction to the free use of 
property is a nuisance.? 


TeLerHones: ADDITIONAL SERVITUDE — COMPENSATION TO ABUTTING 
OF In StReET. — The Supreme Court of 
Nebraska has added recently one more decision in favor of the rule that 
the erection of poles and wires along streets and highways is a servi- 
tude for which the abutting land owner may have compensation in dam- 
ages. The court further held, specifically, that a telephone company 
is liable in damages for cutting, mutilating and destroying trees which 
had been planted by the abutting land owner, though the evidence 
showed that no unnecessary injury was inflicted. The court said: — 


The right to maintain trees confers an additional value upon the abutting 
property. This value cannot be cut off without due compensation. When the 
public conferred it a valuable property right was created. * * * Undoubt- 
edly the grant in the first instance was subject to all ordinary uses to which the 
street might be put. But to’say that it was subject to all public uses, whether 
ordinary or not, which might be deemed convenient thereafter, is going entirely 
too far. 


1 Schroyer v. Campbell (A. C. Ind.), 3 Bronson v. Allison Telephone Co. 
67 N. E. Rep. 193. (Neb.), 93 N. W. Rep. 201. 

2? Burns’ Rev. Stat. (Ind.), 1901, 
Sec. 290. 
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The question as to what constitutes ordinary use of streets in the 
light of present-day methods and requirements in public utilities is the 
one on which courts take sides; and, reasoning from the one or the 
other standpoint, reach different results. The adjudicated cases are 
fairly well divided. It is probably too early to predict which view will 
prevail ultimately. It appears safe to say, however, that so long as 
trolley car, telephone, electric light and telegraph lines are erected and 
maintained as private enterprises for profit, and the present method of 
using clumsy poles and a network of wires, cables and other appur- 
tenances prevail, the courts should award damages for these permanent 
obstructions. 


ORDINANCE Unton Lapet: Restriction or Bippinc — 
ConTRACT FOR Printinc. —In December, 1897, the City Council of 
Nashville, Tennessee, passed an ordinance which provided, that all city 
printing should bear the Typographical union label. In February, 
1901, the city, beingin need of blank books and supplies, solicited com- 
petitive bids therefor, pursuant to a provision of the city charter. A 
non-union firm submitted the lowest bid in response to the advertise- 
ment and was awarded the contract. The work was completed accord- 
ing to specification and the city conceded the account rendered to be 
correct as to amounts, but declined to accept the supplies on the ground 
that they did not bear the union label as required by the ordinance. 
The city thereupon relet the contract to a union firm, at an advance 
price of thirty-eight and one-half per cent. The Supreme Court of 
Tennessee, in an action for recovery, rightly holds the ordinance requir- 
ing the union label as being in conflict with the spirit, purpose and 
letter, of the city charter; class legislation; contrary to public policy 
and to the constitution of the State; plainly discriminative in its char- 
acter, and wholly void. Mr. Justice Witkes, who writes the opinion of 
the court, says : — 


The answer is made that a non-union citizen is not deprived of the right to 
contract for this work by this ordinance, excepting by his own act in refusing 
to join the union. So any man could become a Democrat, a Presbyterian or a 
Catholic, and should a law limit public work to any one of these classes, the 
individual could bring himself within the privileged class by joining it. But he 
is not compelled to do this.! 


1 Marshall & Bruce Co. v. City of Nashville (Tenn.), 71 S. W. Rep. 815. 
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BOOK REVIEWS. 


JOHN MARSHALL MEMORIAL. — John Marshall: Life, Character and Judicial Services, ag 
Portrayed in the Centenary and Memorial Addresses and Proceedings Throughout the 
United States on Marshall Day, 1901, and in the Classic Orations of Binney, Story, Phelps, 
Waite and Rawle. Compiled and Edited, with an Introduction, by JOHN F. DILLox, 
Illustrated with Portraits and Fac-simile. In three volumes. Chicago: Gallaghan & 
Company. 1903. 


These three volumes, edited by one of the ablest lawyers in our country, 
beautifully printed and bound in blue and gold, are designed to preserve the 
memorial speeches and ceremonies which took place on ‘ John Marshall Day,” 
February 1, 1901, the one-hundredth anniversary of Chief Justice Marshall 
taking his judicial seat. No other judge ever received such posthumous honors 
because of his mere work as a judge. It is a curious anomaly that the office 
was held in such low esteem when the “ New Government,” so-called, embarked 
upon its uncertain sea of existence, that Marshall did not seek it for himself, 
and that two other persons whom he successively recommended declined it. | 

A portion of the introduction by Judge Dillon was written with the view of 
clearing up and vindicating the reputation of Marshall with respect to his 
decision in Marbury v. Madison. Judge Dillon has succeeded in satisfying him- 
self that Marshall was right in that decision, and in this he is fortified by the 
opinions of such eminent lawyers as Judge Rose, of Arkansas, and Judge Finch, 
of New York. It will be recalled that Marshall, in a case growing in part out 
of his personal quarrel with Jefferson, first decided the merits of the case, hold- 
ing that Marbury was entitled to his commission as Justice of the Peace. 
Secondly, he decided that the writ of mandamus was the proper process to be 
resorted to by Marbury to get his commission. Thirdly, he decided that the 
Supreme Court of the United States had no power to issue the writ. He thus 
turned the question upside down, and after first deciding the merits, then 
decided that the court over which he presided had no jurisdiction to decide any- 
thing at all, except to dismiss the suit, because the Act of Congress attempting 
to confer jurisdiction to issue the mandamus was unconstitutional. With all 
deference to Judge Dillon, to Judge Rose and to Judge Finch, we apprehend 
that most level-headed lawyers will continue to be of the opinion that where a 
court has no jurisdiction to decide, its mouthpiece has no right to talk. The 
observation of Thomas Jefferson written years afterwards (anno 1823) to 
William Johnson, that “the practice of Judge Marshall, of traveling out of his 
case to prescribe what the law would be in a moot case not before the court, is 
very irregular and very censurable,’’ —seems to be perfectly sound and just. 
Judge Finch so far forgets himself as to characterize the action of Jefferson 
and Madison with respect to Marbury’s commission as “a venomous attack 


1 Jefferson’s Works by Ford, Vol. 10, page 230. 
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upon the independence of the judiciary.” ! The truth of history compels us to 
say that it was an unwarranted attack by the judiciary upon the independence 
of the executive branch of the Government concerning a matter which the Con- 
stitution had committed exclusively to that branch of the Government, the 
question who should and should not hold a public office. 

Another question with respect to which Judge Dillon seeks in his introduc- 
tion to vindicate Chief Justice Marshall, was the act of Marshall in issuing a 
subpoena duces tecum to Thomas Jefferson, President of the United States, com- 
manding him under a penalty to produce certain documents in order that they 
might be used in evidence for the defense upon the trial of Aaron Burr for trea- 
son in the Circuit Court of the United States at Richmond. Judge Dillon 
goes over this matter with the carefulness and candor which are charac- 
teristics of his intellectual make-up. He points out that the power of 
the Chief Justice to issue the subpoena was not questioned at the bar of the 
court. This seems to be true, and it leads to the reflection, so much the worse 
for the lawyers who represented the Government. Marshall himself questioned 
it and decided that he had the power. He did not, of course, decide what he 
would do if his process were disobeyed. Jefferson sent the documents to the 
United States District Attorney, who was conducting the prosecution of Burr, 
with instructions to use his discretion as to what he should produce and what 
the public interests might require him to withhold. In doing this Jefferson 
made a mistake. Plainly the discretion was the discretion of the President 
himself, and a discretion which he could not delegate to an inferior officer, at 
least to a mere district attorney, — the well-known principle being delegata po- 
testas non delegari. But it was plainly for the President and not for the Chief 
Justice to decide whether the President could delegate any portion of 
his power Marshall nevertheless decided that the President could not 
delegate this discretion to the Government’s attorney, and required the attorney 
to produce the documents, which was done. It would take a great and labored 
course of reasoning to convince sound lawyers that where a judge has no power 
to punish he has a right to make a threat of punishment. This conclusion is 
not overthrown by the suggestion of Judge Dillon that judges issue writs and 
do not write letters. Judges do write letters, called letters rogatory, to pro- 
cure testimony from foreign tribunals, where they have no power to issue com- 
pulsory writs. The idea that the judicial branch of the Government, especially 
a single judge sitting at the circuit, can send a compulsory writ to the President 
of the United States commanding him to attend at a distant place as a witness, 
and there produce certain documents which the public interests may require 
him to withhold, is an idea which needs only to be stated to carry with it its 
own refutation. 

All the good attendant upon such celebrations as those of ‘‘ John Marshall 
Day ” is not unmixed with this evil, that it calls for and brings forth a mass of 
flattery and eulogy, the very tendency and result of which are to pervert the 
truth of history. It was so inthis case. There is in this mass of eulogy very 
little of real and candid criticism with respect to historical facts, and to the 
leading features of the life and work of Chief Justice Marshall. There is neces- 
sarily a great deal of sameness and repetition; and yet with respect to the man- 


1 Vol. 1, page 395. 
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ner in which the facts are presented, there is great variety. For example, no 
one would expect to find the address of Judge Finch similar to that of Bourke 
Cockran. 

One of the most agreeable portions of the introduction of Judge Dillon is 
that wherein he sketches the personal character of the great Chief Justice, 
The memory of his personal characteristics endears him to us. He was never an 
aristocrat, but always a-‘member of the great community of the common people, 
with whom he constantly mingled. As early as November, 1795, Jefferson 
wrote to Madison concerning Marshall, using this expression: ‘ His lax, 
lounging manners have made him popular with the bulk of the people of Rich- 
mond.’’ After he became Chief Justice, he did not hesitate, when home on 
vacation, to indulge in his favorite game of quoits; and the description given 
in Bradley Thayer’s biography of him, of his kneeling down on the ground and 
making a measurement by biting off. a straw, furnishes an agreeable illustration 
ot his character. Even at Richmond, before the trial of Aaron Burr for treason 
began, he was careless enough of the proprieties of his office to sit at dinner 
at a table at which Burr was a guest. If we may trust the account of his 
granddaughter, Sallie Marshall Hardin, published some years ago in the 
Green Bag, we may conclude that, although in his judicial opinions, he care- 
‘fully cencealed his personal feelings, yet that he was a good hater and hated 
Jefferson as cordially as Jefferson hated him. And Jefferson’s hatred of Mar- 
shall may be measured by such expressions as the following in Jefferson’s cor- 
respondence: “‘ The rancorous hatred which Marshall bears to the government 
of his country, and * * * the cunning and sophistry with which he is able 
to enshroud himself.”?! ‘* His twistifications in the case of Marbury, in that of 
Burr, and the Yazoo case, show how dexterously he can reconcile law to his 
personal biases.”’ 

With respect to their intellectual characteristics, Jefferson was a greater 
man than Marshall. Few men have ever lived in our country who would not 
prefer to have been the author of the Declaration of Independence to the author 
of the Dartmouth College Decision. Marshall’s Life of Washington was 4 
literary failure. On the other hand, the writings of Jefferson, covering, as 
they do, an infinite variety of subjects, will live, the admiration of many ages 
still to come. Marshall’s doctrines tended to cement the Union and to make us 
a nation, a Government whose powers acted directly upon the people and not 
mediately through the States; whilst Jefferson’s doctrines, as set forth in the 
unfortunate Kentucky Resolutions of 1798, written by his. pen, embodied the 
ideas of nullification and secession which produced the Civil War. The first 
of those Resolutions declared that: ‘‘ Whensoever the General Government 
assumes undelegated powers, its acts are unauthoritative, void, and of no 
force.’’ This begs the whole question by making it the duty and office of each 
particular State to decide when and under what circumstances the General 
Government does assume undelegated powers. It is true that there is in every 
Government an extreme point, the point of revolution, at which the States, or 
the people of the States, must decide this question; but the teaching of this as 


1 Jefferson to President Madison, anno 2 Jefferson to President Madison; Ford, 
1810; Ford, ix. 275. ix. 276, 
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a political doctrine is the very essence of secession and disunion, and leads to 
the destruction of government. 

Again, if we contrast the character of Marshall and Jefferson with respect to 
the part which each took in the Revolutionary War the comparison is very 
favorable to Marshall and unfavorable to Jefferson. We have young Marshall 
participating in the disastrous battles of Monmouth and Brandywine Creek, and 
suffering without complaint through the dreadful winter of Valley Forge; and, 
on the other hand, Jefferson running away ingloriously from his residence near 
Charlottesville to escape the mounted men of Colonel Tarleton. 

All that Judge Dillon relates of the domestic life of Chief Justice Marshall 
forms a subject upon which his countrymen will dwell with interest and satis- 
faction. He was most tenderly devoted to his wife, who was always an invalid; 
and when she died he wept over his loss in the presence of his colleague, Story, 
and the deep wound was never healed. Toward the end of his earthly career 
he suffered with the greatest cheerfulness and the most uncomplaining resig- 
nation, a dreadful surgical operation, performed by Dr. Physic, of Philadelphia, 
the very contemplation of which makes us doubt whether life is worth living. 
Altogether, there is nothing in his personal character that does not challenge 
the affectionate veneration of his countrymen; and the same may be said with 
equal truth of Judge Dillon, his present biographer. Let these volumes then 


“Keep him ever before the public eye, 
Whose life were the best model for our sons.” 


LINDLEY ON MINES, SECOND EDITION. — A Treatise on the American Law Relating to 
Mines and Mineral Lands within the Public Land States and Territories, and Govern- 
ing the Acquisition and Enjoyment of Mining Rightsin Lands of the Public Domain. By 
CurTIS H. LINDLEY, of the San F: 1 Bar. 8 d Edition in Two Volumes. San 
Francisco: Bancroft-Whitney Company, Law Publishers and Law Booksellers. 1903. 


A second edition of this treatise was required by the fact that the first edition, 
which had not been stereotyped, had been out of print for three years, and that 
there was a constant demand for a new edition. In reviewing the second edi- 
tion of a work there is little to be said except to refer to the changes and addi- 
tions which the author has made, on comparison with the first edition. The 
original section numbers have been wisely left unchanged. The new adjudica- 
tions have been incorporated into the old sections without disturbing the general 
plan of the arrangement or the logical sequence of the sections. Whenever the 
subject under consideration has seemed to justify or to require it, additional 
diagrams and illustrations have been resorted to. In the first edition, in the 
citation of cases in the body of the work, only the official citations were given, 
but in the table of cases references were added to the unofficial citations; 
but in the present edition this plan has been wisely changed, and in the cita- 
tion of cases in the notes to the text, the official report is cited, followed by 
areferences to the American Reports, the American Decisions, the American 
State Reports, where the case appears cited in any of those series. 

This work has been long enough in the hands of the profession to acquire a 

' distinct character, and a reviewer is not, therefore, expected to express an opin- 
ion upon it. We cannot, however, iay it down without saying that it seems to 
have the characteristics of a thoroughly valuable work on the subject of which 
it treats: well planned, thoroughly wrought out, and well printed. 
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SNYDER ON MINES AND MINING.— A Commentary on the Law of Mines and Mining 

Rights, both Common Law and Statutory, with Appendices containing the Federal Stat- 
ute and the Statutes of the Western States and Territories relating to Mining for Pre- 
cious Metals on the Public Domain, and Forms for use in Application for Patent and 


Adverse Suits. By WILSON I. SNYDER, of the Utah Bar. In two volumes. Chicago: T. 
H. Flood and Company. 1902. 


We characterized the second edition of the work of Judge Lindley, just 
noticed, as being ‘‘ well printed; ’’ but we must, on acomparison, yield the palm 
to the work now in our hands. When it is said that it is printed by the State 
Journal Printing Company, of Madison, Wisconsin, the conclusion follows that it 
could not be much better printed. The paragraphing of this work and the gen- 
eral typographical appearance of the pages are better than in the other work. 
But whether, in point of matter and manner of writing and editing, this is the bet- 
ter work, we are not prepared to say. Living outside of the fourteeen States and - 
Territories to which the mining laws of the United States and the mining decisions 

of the courts of the United States are applicable, we are without that practical 

knowledge of the subject of these two works which would enable us to institute a 

comparison between them, or which would make it fair for us to attempt todo 

so. We understand that Judge Lindley and his publishers have commenced an 

action against Mr. Snyder and his publishers for an infringement of the copyright 

of Lindley on Mines; and this will no doubt result in a judicial sifting of the rela- 

tive merits of the two works. It would seem that this work would have had an 

earlier publication but for a deplorable accident which is described by the author 

in his preface,— an accident for the most part inexcusable in these days of type- : 
written manuscript and carbon copies, admonishing authors to have their manu- 
script in one place and a carbon copy of it in another place. ‘* This work was 
at once begun and resulted four years later in the production of enough matter 
to make a volume of about eight hundred pages, besides a geological preface 
and the State statutes. This work was destroyed by a great conflagration in 
Park City, Utah, a mining town where the author lived, on June 19, 1898. 
Fortunately, however, about two-thirds of it was to be found in the notes of his 
stenographer, Mr. Bismarck Snyder, then on his way to the Philippines as a 
member of the Utah Artillery. A reproduction of the destroyed work was at 
once begun, mainly for the purpose of writing an article on the same subject 
for the Encyclopedia of Law. In the meantime others had appreciated the ne- 
cessity of such a work, resulting in the almost simultaneous appearance of the 
works of Mr. Lindley and Messrs. Barringer and Adams, and the digest by 
Messrs. Clark, Heltman and Consaul.’’ ‘‘ The article itself [for the Ency- 
clopedia of Law] was prepared as compactly as the proper treatment of 
it seemed to the writer to require, but even then it was materially 
diminished in volume by the publishers. This emasculation could not 
fail to result in some inaccuracies of statement, notably that relating to 
mining customs, thereby emphasizing the necessity of publication in 
book form.’ Waiting for five years to elapse subsequently to the works 
of Messrs. Lindley and others above noted, the author produced the present 
work, the scope of which he describes in his preface as follows: ‘ The legiti- 
mate field of a work on this subject, the writer ventures to assume, covers the 
entire field of mineral extraction from the earth’s crust, whether by mining, 
as that phrase is ordinarily understood, — that is, digging and excavating the 
earth’s crust by means of shafts, tunnels, drifts, adits, or any other form of 
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sub-surface mining, or by washing or sluicing the alluvial gravel, or the boring 
for gas or oil. Accordingly, this work has been spread out to cover and treat 
all these questions, including, inter alia, the subjects of gas and oi} leases, and 
the various rights of the parties, also other rights of miners inter sese, such as 
mining partnership and tenants in common operating mines. A complete col- 
lection of State statutes on the entire subject germane to mining has been made 
and included in ‘ Appendix B,’ preceding which is a prefatory note, which ex- 
plains the arrangement more fully. A complete examination of all decisions 
in England and this country has been made, and every case in both countries 
and in Canada which reflected any light on the subject has received considera- 
tion, and, it is believed, all, except those announcing the most elementary 
principles, have been cited.”’ 

The learned author seems to have dug thoroughly into the crust of his sub- 
ject and to have excavated it by means of shafts, tunnels, drifts, adits, and 
every other form of sub-surface authorship, and by washing and sluicing the 
alluvial gravel, and by boring for gas and oil. In these explorations he has led 
us into new fields of the law, and into new definitions, embracing such strange 
words as ‘‘ extra-lateral rights,”’ “ apex,’’ ‘‘ dip,”’ strike,”’ lodes,”’ “ veins,”’ 
‘rock in place,’’ “ placers,’’ ‘‘ deposits.’? These definitions are, no doubt, 
familiar names to one who has been a mining lawyer for fifteen years, but they 
are Sanscrit to the ordinary editor. Every question germane to the subject 
seems to have been turned over and handled. Nine sections are devoted to the 
question of what citizenship enables a person to locate mining claims. Four 
sections, relating to the same question, deal with the subject of corporations as 
citizens. Five sections treat of locations by aliens. Four sections discuss the 
questions when and how citizenship may be questioned. All the old “ tailings” 
seem to have been turned up and worked over by the learned author’s new 
cyanide process. We hope that the “‘leads’’ which the author appears to have 
discovered and followed will lead to a “‘ pocket’’ with a few “ nuggets” in it 
for him and his publishers. 


NOYES ON INTERCORPORATE RELATIONS. — A Treatise on the Law of Intercorporate Re- 
lations. By WALTER CHADWICK NOYES, a Judge of the Court of Common Pleas in 
Connecticut. Boston: Little, Brown, and Company. 1902. 


‘The title of this book scarcely conveys an idea of its contents. Such an idea 
may, perhaps, be gathered from the first paragraph of its preface: “‘ The 
modern business tendency is toward concentration and co-operation instead of 
competition. The modern business instrument is the corporation. The de- 
velopment of the tendency through the instrument has resulted in the joining 
together, in varying forms, of corporate entities and properties. Corporate 
conjunction involves intercorporate relations, and the legal questions growing 
out of these relations furnish the subject-matter of this treatise.” An exami- 
nation of the table of contents shows that it includes discussions, in several 
chapters, of flve main subjects: Part I, Consolidation of Corporations; Part II, 
Corporate Sales; Part III, Corporate Leases; Part IV, Corporate Stockholding 
and Control; Part V, Combinations of Corporations. Here we have a number 
of topics, all of which are, or should be, fully treated in the existing works on 
corporations. This, then, is a fragment of the law of corporations. But the 
topics embraced in this fragment seem to be well treated. Its definitions are 
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clear and good. The text consists of a succession of lawyer-like statements of 
doctrine, with occasional quotations from judicial decisions, and with sufficient 
illustrations. The footnotes which support the text, when numerous, are clasgi- 
fied in alphabetical order by States, as is the case with the recent cyclopedias, 
The treatment of Part V, relating to Combinations of Corporations, will, we 
think, be found very timely and acceptable. The work is gracefully dedicated 
to Hon. Augustus Brandegee “as a tribute to a learned lawyer.’”’ When we 
say that it bears the imprint of ‘“‘ The University Press, John Wilson and Son, 
Cambridge, U. S. A.,’’ we necessarily imply that it is well printed. 


88 AMERICAN STATE REPORTS. —The American State Reports Containing the Cases 
of General Value and Authority Subsequent to Those Contained in the “ American 
Decisions” and the “ American Keports,’ Decided in the Courts of Last Resort 
of the Several States. Selected, Reported and Annotated by A. C. FREEMAN, and 
the Associate Editors of the “ American Decisions” Vol. LXXXIII. San Fran- 
cisco: Bancroft-Whitney Company, Law Publishers and Law Booksellers. 1903, 

We select this volume for notice as a type of all the recent volumes of this 
series. The first feature which arrests attention is that every case is annotated 
by references to useful decisions upon the same subject, generally in the same 
series. By the same series we mean the American Decisions, the American Re- 
ports, and the American State Reports. The next feature which claims atten- 
tion is the apparent good judgment which has been displayed in the selection 
of the cases which are re-reported or reprinted in full. The next thing which 
fixes the attention is a number of very long monographic notes upon varioug 
topics, based almost entirely upon recent decisions. 

The first of these monographic notes is a note on the limitation of carrier’s 
liability in bills of lading, sixty pages in length, set in small type, but not so 
smail as to be read with difficulty. We next notice a note on the power of the 
parties to an assignable contract to restrict its assignability, seven pages in 
length; next a note on the repeal of statutes by implication, twenty-six pages 
long; next a note on the rights and remedies of a mortgagee when the property 
is, by a judicial sale or other proceedings, transferred, so that he no longer 
has any remedy by foreclosure or suit for possession, seven pages long; nexta 
note on the power of one partner to restrict or withdraw the authority of the 
other to act for the firm, three pages long; next a note on the subject of lar- 
ceny, fifty pages long, the same being a modern treatise on this topic in the 
criminal law; next a note on the question what. constitutes title within the 
meaning of the law of adverse possession, twenty-nine pages long; next a note. 
on the liability of a principal for the unauthorized act of his agent, twenty-one 
pages long. This note deals with the subject as it arises (1) in contract, (2) 
in tort, (3) criminally. It is a terse and seemingly a complete exposition of 
the subject as it rests in modern decisions; though of course a volume could be 
written in the exposition of the doctrine of respondeat superior. The next note 
of considerable size is on the subject of contracts for the transfer of parental 
custody and responsibility, ten pages in length. Finally, we are treated to a con- 
siderable note upon the inquiry when the question of the existence of a public 
use may be considered by the courts, twenty-one pages long. If we were to 
turn to the short notes appended to each and every case it would far overtax 
our space to suggest even the subjects considered in them. They are almost 
infinite in their variety, and every one of them seems to be of a character to be 
helpful to the practitioner. 
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